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50 T. C. No. 89 


TAX COURT OF THE UNITED STATES 


LOUISA B, GUNTHER FARCASANU, Petitioner v. COMMISSIONER OF 
INTERNAL REVENUE, Respondent 


Docket No. 3533-62. Filed September 17, 1968. 


Petitioner, the widow of the American Minister 
to Rumania who died in Bucharest a few days after 
Rumania declared war on the United States in 
December 1941, was forced to leave valuable furnish- 
ings and art objects in Rumania when she was evac- 
uated in January 1942. Sometime after 1946 but 
before 1952 this property was seized or confiscated 
by agents of the Communist regime in control of the 
Rumanian Government acting under the color of various 
Government decrees. In 1956 petitioner filed her 
claim in the amount of $295,716 with the Foreign 
Claims Settlement Commission on account of the 
confiscation of this property and in 1959 was awarded 
$103,445 thereon, of which award she received the net 
amount of $23,386.45. In her return for 1959 peti- 
tioner claimed a deduction on account of the loss of 
this property which she now contends should be allowed 
as a "theft" loss. Respondent disallowed the deduc- 
tion and also determined that the net amount of her 
recovery on the claim filed with the Foreign Claims 
Settlement Commission was includable in petitioner's 
taxable income for that year as capital gain since 
he contended that she had not shown any basis in the 
confiscated property. 
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Hela, confiscations under color of law of 
one property by agents of the Communist 
of Rumania, even though arbitrary 
srot S50. go nct give vise te tneft losses 
ible under sec. 65 (c)(3}, £.8.C. 1954. 
ld.’ further, pevitioner's bas>s in the 
Sroserty was an amounr at feast 
amount of her net recovery on her 
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Bartholomew B. Coyne, for the petitioner. 


Charles F. T Carroll, for the respenient. 


Respondent determined a deficiency in petitioner's 
income tex for the calendar year 1959 in the amount of 
€47,922.08. Two related questions are presented herein. 

The first is whether petitioner is entitled to a deduction 
for "theft" in'the amount of $192,271.50 or any other 

amount on account of the seizure or confiscation of 

certain cf her’ property in Rumania after a Communist regime 
assumed control in that country in 1945, and, if so, whether 
such deduction was properly claimed in 1959. The second is 


whether wetitioner realized long-term capital gain in 1959, on 
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account of aad in the amount of the net proceeds of a 
payment made in that year to petitioner by the Foreign 
Claims Settlement Commission in the net amount of $23,386.45 
as partial compensation for her property loss in Rumania. 
FINDINGS OF FACT 

Some of the facts have been stipulated and they are so 
found. | 

The petitioner, Louisa B. Gunther Farcasanu, resided 
jin Washington, D. C., during the calendar year 1959 and at 
the time of the filing of the petition herein. “Her Federal 
income tax return for 1959 was filed with the district 
director of internal revenue at Baltimore, Maryland. 

Petitioner married Franklin 4M. Guaother, then aU. S. 
foreign service officer, in England in 1918.7 After serving 
in the foreign service in various capacities and in various 
countries Franklin Gunther resigned from the foreign service 


in 1930 or 1931. Although between 1931 and 1937 he was 


associated in some way with an investment firm, he devoted 


most of his time, talents and money to other interests, among 


ES 


1 

Petitioner married Mihail Farcasanu sometime after 

the filing of her petition in this case, over 20 years 

after the death of Franklin Gunther. At the time Franklin 
Gunther became American Minister to Rumania, Mihail Farcasanu 
was a prominent lawyer, journalist and political figure in 
Rumania, He escaped from Rumania in 1946 and is now a 
resident of Georgetown, Washington, D.C. 
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stich was his collection of Persian and oriental art 
objects, a lifetime interest of his which was shared by 
petitioner. 

Franklin Gunther was appointed United States Minister 


Piesipotentiary to Rumania in 1937. Petitioner and her 


husband moved to Bucharest, Rumania, in that year, taking 


with them not only their collections of rare and valuable 
art cbjects, but also furniture, paintings, oriental rugs, 
glassware, china, silverware and other personal property 
sufficient to appropriately and elegantly furnish the 
resicence formerly occupied by the United States Minister 
to Rumania who had preceded Franklin Gunther in office, 
and later, a large residence which Gunther himself leased. 
This personal property, most of which belonged to Franklin 
Gunther, was shipped to Rumania at the expense of the U. S. 
State Department in two steel vans from Washington, D. Cc. 
In addition to the property shipped from this country to 
Rumania, petitioner purchased curtains, linens and other 
household effects while in England and Italy, en route to 
Bucharest. 

Franklin Gunther was stricken by letkemia in the fall 
of 1941 and died on December 22, 1941. Just prior to his 
death, on December 11, 1941, Rumania declared war on the 
United States. It then became necessary for the American 


Legation to be closed and for the American officials 
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connected with the Legation to withdraw from Rumania. For 
this purpose the Rumanian government arranged a special 
train to transport American officials and their families 
out of the country in January of 1942. It was not possible 
for petitioner to remove the body of her husband from the 
country, nor did the circumstances of her departure allow 
her to take any more of the Gunther property located in 
Rumania than she could carry with her. Before leaving 
Bucharest petitioner packed most of the belongings owned 
by her and her husband and placed them in an air raid shelter 
of the United States Chancellery building, whieéh was to be 
supervised by the Swiss Legation. Other parts of the property 
were placed by petitioner with friends in Rumania. In 
addition, a few paintings by Rumanian artists which were 
owned by the Gunthers were left in the Toma Setlian Museum 
in Bucharest. Petitioner arrived in the United States early 
in 1942. 

All of the property in Rumania owned by Franklin 
Gunther at the time of his death was bequeathed to petitioner 
by his will, which was admitted to probate in the Court of 


the County Judge, Leon County, Florida. 


An armistice was signed between Rumania and the Allies 


(the Soviet Union, Great Britain and the United States) on 


September 12, 1944, under which Rumania withdrew from the 
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war as an ally of Germany and agreed to enter on the side 
of the Allied Powers against Germany. Under the armistice 
the Allied High Command, which was controlled by the Soviet 
Union and purportedly acted on behalf of all of the Allied 
Nations, was given extensive powers over, inter alia "the 
printing, importation and distribution in Rumania of 
periodical and non-periodical literature, the presentation 
of theatrical performances and films, the work of wireless 
stations, post, telegraph and telephone" as well as control 


over the Rumanian civil administration "for the purpose of 


securing the execution of [the] armistice terms." By March 


of 1945 the Soviet Union, the only Allied Power with troops 
in Rumania, in collaboration with Rumanian Communists had 
succeeded, by a show of force, in establishing a political 
regime in control of the government of Rumania which was 
dominated by Communists and which operated without regard 
to constitutional safeguards even though the constitution 
of Rumania which had been in existence since 1923 had not 
formally been abrogated and even though Rumania's King 
Michael remained the nominal head of the government. 
During and after 1945 this regime dominated by 
Russian and Rumanian Communists issued numerous edicts, 
decrees or proclamations, dealing with such matters as 


confiscation of private property under certain circumstances 


and restrictions relative to the renting of private housing 
accommodations. For example, a decree was issued on April 24, 
1945, providing for the confiscation of property of political 
enemies of the Rumanian government. During 1945 and 1946 


there was widespread taking of property, arrests and other 


intimidating and repressive acts on the part of the Communists 


in Rumania affecting “unfriendly” Rumanians. 

In 1946 the United States and Great Britain formally 
recognized the Communist regime in Rumania in the hope or 
expectation that free elections woul¢c be held. The repressive 
tactics of the Communists subsidec after this recognition. 

In the fall of 1947 elections were held in Rumania and the 
Communist candidates were announced as victors despite the 
strong protests of the United States and Great Britain that 
the results had been falsified. Ia December of 1947 Communist 
troops surrounded the Rumanian royal palace and King Michael 
was forced to abdicate. In 1948 the Rumanian Constitution of 
1923 was replaced by the Constitution of the Rumanian People's 
Republic. 

Petitioner returned to Bucharest in November of 1945. 
Shortly after her arrival she ascertained to her satisfaction 
that the property she had left in the U. S. Chancellery 
building, with friends, and at the museum were intact, 


although she did not unpack the crated goods to examine them. 
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An administrative officer of the American Mission? 


in Bucharest informed petitioner early in 1946 that her 


property stored in the air raid shelter of the Chancellery 


building, authority over which had been reassumed by the 
United States from the Swiss, would have to be moved in 

order that the shelter could again be used by the American 
diplomats in the conduct of their official duties. Thereupon, 
petitioner arranged for these belongings to be moved into 

the residences of three or four friends in Bucharest. 

Either the same or another official of the American Mission 
attempted td determine from petitioner whether or not she 
wanted her property and the body of her husband returned to 
the United States, but no definite decision was made by her 
at that timé. Petitioner was advised by one friend who 
retained 2 position of nominal prominence in the Rumanian 
Ministry of Foreign Affairs that because of the political 
instability and disorders then existing in Rumania she should 
not attempt to remove her property from the country, at least 
until the signing of a formal peace treaty. During 1946, 
affairs in Rumania were in chaos with armed bands attacking 


houses, stepping trains and perpetrating many robberies. 


EEE 


2 

Apparently the United States was represented in Rumania 
by the U. S. Mission in Bucharest from 1944 until after 1947, 
at which time a minister was appointed and the Mission resumed 
the status of a Legation. 
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Petitioner was advised by the head of the American 
diplomatic Mission in Bucharest, who later became Minister 

to Rumania after the signing of a treaty of Dente between 
Rumania and the United States, that she should not attempt 

to remove her property from Rumania at that time. Petitioner 
wished to leave Rumania in 1946, but was persuaded by the 
head of the American Mission to stay on because! of her 

close friendship with the mother of the King of Rumania 

and her connections with the royal family which made it 
possible for her to obtain information from the palace which 


was of value to the American Mission. Petitioner remained 


in Rumania until early in 1947, at which time she hurriedly 


returned to the United States after 

informed that her mother had suffered a stroke in the 

United States. Her mother died later in the year. Petitioner 
took with her only such of her personal property as could be 
taken with her on her airplane flight. petitioner never 
returned to Rumania after 1947, and never saw any of the 
property she had left there after that time. 

At some time in 1947 a member of the American Diplomatic 
Mission was able to arrange for the shipment of a "lift van" 
of his own household furnishings from Rumania to the United 
States without damage. At or about the same time personal 
property of another American official which had been packed and 
left in Rumania in 1942 was shipped out of memsenie and was 


damaged in transit. 
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After returning from Rumania to the United States 


early in 1947, petitioner was advised by her brother-in-law, 


Ray Atherton, a distinguished American diplomatist who had 
served as Minister to Bulgaria when Franklin Gunther was 
Minister to Rumania, that a peace treaty between Rumania 
and the Allies would soon be consurmated, that this would 
facilitate the recovery of her property, and that if her 
property were not returned to her, provision would be made 
under the treaty for compensation for individuals in her 
situation out of blocked Rumanian funds held by the United 
States since 1940 in the amount of some 22 million dollars, 
which would be used to satisfy claimants against Rumania. 
The treaty of peace with Rumania, which became effective 
on September 15, 1947, contained provision for the 
compensation of U. S. nationals for property loss or 
damage suffered at the hands of the Rumanian government 
between September 1, 1939 and the effective date of the 
treaty. 

On October 8, 1948, the following telegram was sent by 
an American official in Bucharest to the State Department: 
Informed that Rumanian Government has 
requisitioned house containing certain property’ 

said to belong to Mrs. Franklin Mott Gunther, 


2812 N Street N W Washington, widow of former 
U. S. Minister Bucharest. 
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Department may wish ascertain owners wishes 
concerning disposition this property. If desired, 
Legation will endeavor afford protection and assist 
in any other way possible. 


Following correspondence between State Department 


officials and petitioner and between the State Department 


and its representatives in Bucharest, Francis Flaherty, 


then acting as Assistant Chief of the Division of Protective 
Services of the Department of State, sent the following 
communication to the Officer in Charge of the American 
Mission, Bucharest, on January 19, 1949:3 | 


The Secretary of State refers to the Legation's 
Despatch No. 751 concerning the property at Bucharest 
of Mrs. Franklin Mott Gunther. 


Mrs. Gunther called at the Department on 
January 13, 1949 and requested that the Legation 
be assured of her confidence in Madame N. and of 
her wish that property in Madame N.'s custody 
remain there, without any effort to inspect or 
inventory it, or anything else being done which 
might result in complications for Madame N. with 
the local authorities. 

| 

With respect to furniture and furnishings in 
the R. house, Mrs. Gunther is satisfied to have 
the articles remain where they are, for use by 
the two British ladies who occupy the quarters. 
She is in concurrence with the suggestion that an 
inventory of these items be attached to the lease, 
if this can be accomplished without any risk of 
adverse results to the individuals concerned. 
Mrs. Gunther suggested that Madame N.'s opinion 
might be sought on this point. If such an 


nl 


3 

The names of the people referred to who remained in 
Rumania had been deleted from the various State Department 
documents introduced in evidence. 
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inventory is made, 2 copy would be sent to 

the Department for transmission to Mrs. Gunther. 

The house referred to in the last paragraph of the 
above-quoted letter had been requisitioned by the Rumanian 
authorities prior to October 7, 1948, but the British had 
succeeded in having this procedure rescinded sometime 
before December 9, 1948, which recission was to be 
effective for the period in which the British inhabitants 
referred to continued to occupy the house. 

In a communication fron Daniel Page, Administrative 
Officer of the American Mission at Bucharest to the State 
Department, dated December 9, 1948, it was stated, inter 


alia, that “Under present customs laws and controls it is 


uncertain as to whether or not the Rumanian authorities 


would grant the necessary approvals to ship Mrs. Gunther's 
effects to the United States." 

A press release from the State Department dated 
March 17, 1949, read in part as follows: 


In response to a note from the Rumanian 
Poreign Office requesting the Department to inform 
American nationals affected by the Rumanian 
nationalization law of June 11, 1948, that they 
should apply for compensation in accordance with 
certain procedures established by the Rumanian 
Government, the American Legation in Bucharest 
informed the Rumanian authorities that the 
compensation provisions envisaged by the Rumanian 
Governzent could not be considered to provide 
prompt, adequate or effective compensation and 
that therefore the United States Government did 
not intend to advise American nationals to 
conform with Rumanian procedures. 
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After petitioner's contact with the State Department 
on January 13, 1949, referred to in the above-quoted letter 
from a State Department official to the Officer in Charge 
of the U. S. Mission in Bucharest, she took no other steps 
to recover her property or to obtain compensation for its 
loss until she received a communication fron the State 
Department in 1956, advising her to present a claim to 
the Foreign Claims Settlement Commission. On September 27, 
1956, petitioner filed her claim in the amount of $255,716.66. 
Subsequently, petitioner's claim was amended to include 
additional items and to readjust the value of other items 
previously claimed so that the claim as finally submitted 
amounted to $295,716.50. In an exhibit setecned to her 
claim petitioner included a statement of the conditions 
and circumstances under which her property was lost. 
Although this exhibit contained no declaration concerning 
the taking of her property specifically, it cited 8 decrees 
or regulations enacted by the Communist governnent in 
Rumania between April 24, 1945, and July 27, 1951, all 
providing for the confiscation of private property of 
certain classes of people; e.g., political enemies 
(April 24, 1945), Rumanians who had lest citizenship 
(July 7, 1948), and persons convicted of certain political 


crimes (August 12, 1950). The exhibit refers particularly 


to Decree No. III, dated July 27, 1951, “regarding the 
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reguiatica of goods of all kinds to be confiscated, or 


already confiscated, without inheritors or ‘without a 
master,’ as well as goods which no longer serve government 
agencies" which stated in part: 


Sec. 1. The goods which are under the provisions of 
this decree are the following: 


* * * * * * * 


@) Goods ‘without a master’ as well as those 

' considered abandoned by the effect of certain 

laws or decrees. 

Considered as goods ‘without a master’ are goods of 
all kinds abandoned for one year by their owners-~ 
known or unknown--as well as goods found and 
renitted to the Militia units, which have not 
been claimed by their owner in three months' 
time from the remittance. 


Petitioner's statement then characterizes the basis of her 
claim as follo#¥s: 


It is therefore quite apparent that the applicant's 
property, as enumerated herein, has been confiscated by 
the Rumanian government. Certainly, the so-called 
"legal' basis" for such a confiscation existed in any 
of the innumerable decrees conveniently dictated by 
the Rumanian government to suit its needs at any 
given instance. * * * 


The final decision of the Foreign Claims Settlement 
Commission dated June 8, 1959, stated in pertinent part 
as follows: 


ORDERED * * * The Commission finds that 
claimant owned certain personal property which 
was taken without compensation by the Government 
of Rumania during 1947. The Commission further 
finds that the value of the property taken was 
$103,445.60 and concludes that claimant is entitled 
to an award under Section 303(2) of the Act. 
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AWARD 
Pursuant to the provisions of the International 

Claims Settlement Act of 1949, as amended, an award 

is hereby made to LOUISA BRONSON GUNTHER in the 

amount of One Hundred Three Thousand Four Hundred 

Forty-Five Dollars ($103,445.00) plus interest 

thereon at the rate of 6% per annum from July 1, 

1947 to August 9, 1955, the effective date'of the 

Act, in the amount of Fifty Thousand Three Hundred 

Eight Dollars and Seventy-Four Cents ($50,308.74). 

Payment of any part of this award shall not 

be construed to have divested the claimant herein, 

or the Government of the United States on her behalf, 

of any rights against the Government of Rumania for 

the unpaid balance of the claim, if any. 
Pursuant to this award petitioner received in 1959 a payment 
of $33,782.40 of which $10,395.95 was paid out by petitioner 
as attorney's fees and other expenses with respect to the 
claim. 

The entire $33,782.40 represented payment of principal 
of the award, and no part of it represented accrued interest. 

The fund from which this payment was made was the same 
22 million dollars of Rumanian assets which had} been held by 
the United States for the satisfaction of such claims. The 
Rumanian funds were not sufficient to satisfy in full the 
claims for which awards were made. 

Late in 1959 it was anticipated that the Rumanian 
government would agree to augment this fund by $2,500,000, 
which it agreed to do on March 30, 1960, in five installments 


to be paid between July 1, 1960, and July 1, 1964. In 1959 


it did not appear likely that petitioner's award would be 
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satisfied in full by later payments, or even that she 
would receive further payments in any substantial amount. 
In 1960 petitioner received an additional payment of 
$870.78 as a further payment under the award, and received 
no further payment in that year or any subsequent year. 

All of ‘the property owned by petitioner in Rumania 
was confiscated by Communist officials in that country 
proceeding under color of law after the year 1946 and 
before the year 1952. 


Petitioner's basis in the property confiscated in 


Rumania* was at least equal to the amount of her partial 


recovery from the Foreign Claims Settlement Commission, 
which was $23,386.45 net of petitioner's expenses in 
prosecuting the clain. 

On her tax return for 1959 petitioner claimed as a loss 
the difference between the $295,716.50 stated in her claim 
filed with the Foreign Claims Settlement Commission and the 
award thereunder of $103,445.00 or an amount of $192,271.50. 
The respondent in his notice of deficiency dated June 12, 


1962, determined that the deduction for the claimed loss 


rT 
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Petitioner's basis in this property is its cost in the 
case of items originally purchased by her and fair market 
value at the time of the death of petitioner's husband in 
the case cf items purchased by her husband which passed to 
petitioner under her husband's will. Sections 1012, 1014, 
IR.C. 1954. 
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of $192,271.50 was ‘not allowable under any section of 
the Internal Revenue Code," and further that petitioner 
failed to report as long-term capital gain her net award 
from the Foreign Claims Settlement Commission of $23,386.45 
received in 1959. 
OPINION 

KERN, Judge: It is the position of the petitioner 
herein that certain of her property was left in Rumania 
in 1947 with friends who were opposed to the Communist 
regime in-that country, that this property was thereafter 
confiscated by agents of the Communist regine, and that 
such seizure was in violation of Rumanian law and thus 


constituted a "theft" deductible under section 165(c) (3) 


of the Internal Revenue Codes> Petitioner further contends 


a i 
| 


All Code references are to the Internal Revenue Code of 
1954, unless otherwise indicated. 


SEC. 165(c). Limitation on Losses of Individuals.--In the 
case of an individual, the deduction under subsection (a) 
shall be limited to-- 

* * * * * * & 


(3) losses of property not connected with a 
trade or business, if such losses arise from fire, 
storm, shipwreck, or other casualty, or from theft. 

A loss described in this paragraph shall; be allowed 
only to the extent that the amount of loss to such 
individual arising from each casualty, or from each 
theft, exceeds $100. For purposes of the $100 
limitation of the preceding sentence, 2 husband and 
wife making a joint return under section 6013 for the 
taxable year in which the loss is allowed as a deduction 
| 
(continued) 
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that from 1947 until 1959 she had a reasonable expectation 
of either recovering her property or receiving compensation 
therefor out of the proceeds of some 22 million dollars of 
Rumanian assets held by the United States in 1947 and that 
her loss did not become certain until 1959, in which year 
petitioner was "awarded" by the Foreign Claims Settlement 
Commission the principal sum of $103,445.00 plus interest 

as compensation for the loss of this property, upon which 
she actually received a payment of only $33,782.40. Of this, 


$10,395.95 was paid by petitioner for legal and other expenses 


related to the claim.®© 


The testimony of petitioner and her witnesses,who were 
former Rumanian nationals and who had suffered persecution 
by the Communist reg:ime in that country, was highly charged 
with emotion. While we sympathize with the indignation 


which they so eloquently and, at times, vociferously expressed, 


Footnote 5~-continued 


shall be treated as one individual. No loss 
eescribed in this paragraph shall be allowed if, 
at the time of filing the return, such loss has 
been claimed for estate tax purposes in the 
estate tax return. 


6 

Petitioner deducted in her return for 1959 as a loss 
the difference between the claim of $295,716.50 and the "award" 
of $103,445.00, or $192,271 50, and made the same claim in her 
petition. Petitioner on brief claims that the amount of the 
deduction should be the difference between $295,716.50 and 
the net amount received, $23,386.45, or $272,330.05, although 
she failed to amend her petition to reflect this increased 
claim. 
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their testimony has not been so clear that we can feel 
certain as to who did what, and when, to petitioner's 
property in Rumania after 1945. However, on the whole 
record, we have concluded that all of the prOpenty left 
in Rumania by petitioner was seized or confiscated by 
agents of the Communist-controlled government of Rumania 
between 1947 and 1951, and that such seizures or confis- 


cations were under color of decrees issued by that government. 


Of one thing we are certain, and that is that petitioner has 


not proved the contrary. 

Accordingly, our opinion in William J. Powers, 36 T.C. 
1191, is controlling and on its authority we ce that 
petitioner has failed to prove that respondent | erred in his 
determination that petitioner was not entitled to the claimed 
deduction. 

We point out that our decision in William J. Powers, 
supra, is in all ways consistent with the "Act of State" 
doctrine exemplified by Underhill v. Hernandez, 168 U.S. 250; 
Oetjen v. Central Leather Co., 246 U.S. 297; and Banco 
National de Cuba v. Sabbatino, 376 U.S. 398, which would 
appear to preclude us from deciding that an act of a foreign 
government or of a revolutionary regime later recognized as 
a foreign government was a "theft" nesancices: ‘of how despotic 


or arbitrary such an act might be. 
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The close relationship between these "Act of State" 
cases and the Powers case was recognized by petitioner's 
counsel in the first of many motions for continuance 
filed by him in which he stated as his ground for con- 
tinuance that the case of Banco National de Cuba v. 
Sabbatino then pending before the Supreme Court was 
"controlling on the issue of whether ‘nationalization’ 
is a ‘theft'"for the purpose of a deduction for theft 
loss, and that the districtcourt decision therein, 
affirmed by the circuit court "supersedes the holding of 


such cases as [Powers]." The Supreme Court reversed. 


Banco National de Cuba v. Sabbatino, supra, reversing 


307 F. 2d 845. 

If there could have been any doubt that Congress did 
not intend by section 165(c)(3), supra, to allow a theft 
deduction to taxpayers on account of a loss of personal 
property confiscated under color of law by a foreign 
government “arbitrary and despotic as it may have been," 
we think that doubt was removed in 1964 when Congress found 
it necessary to enact special legislation adding section 
165(i) to the Internal Revenue Code in order that certain 


expropriation by the Cuban government might be deemed 
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casualties or thefts and thus deductible for tax 
parposesay 

In view of our conclusions expressed above, we need 
not discuss the alternative arguments of the respondent 
supporting his disallowance of the deduction Ciaimede 

In addition to the disallowance of the deduction 
the respondent also determined that the net proceeds 
received by petitioner from the Foreign Claims settlement 
Commission ($23,386.45) were taxable to petitioner as long- 
term capital gains because, he contends, her basis in the 
property lost was zero. Respondent's argument is to the 
effect that most or all of the property lost was originally 

| 


owned by Franklin Gunther and passed to petitioner under his 


will, that no evidence was adduced herein relative to the 


fair market value of his property at the time of his death, 


December 22, 1941, and that therefore the basis of 


| 
7 | 
SEC. 165(i). Certain Property Confiscated by the Government 
of Cuba.-- | 
(1) Treatment as Subsection (c) (3) Loss.--For purposes 
of this chapter, in the case of an individual who was a 
citizen of the United States, or a resident alien, :on 
December 31, 1958, any loss of property which-~ 
(A) was sustained by reason of the 
expropriation, intervention, seizure, or similar 
taking of the property, before January l, 1964, 
by the government of Cuba, any political subdivi- 
sion thereof, or any agency or instrumentality of 
the foregoing, and 
(B) was not a loss described in paragraph q@) 
or (2) of subsection (c), 


shall be treated as a loss to which paragraph (3) of subsec- 
tion fc) applies. * * * 


= 39 - 


The close relationship between these "Act of State" 
cases and the Powers case was recognized by petitioner's 
counsel in the first of many motions for continuance 
filed by him in which he stated as his ground for con- 
tinuance that the case of Banco National de Cuba v. 
Sabbatino then pending before the Supreme Court was 
"controlling on the issue of whether *nationalization' 
is a 'theft'"for the purpose of a deduction for theft 
loss, and that the district court decision therein, 


affirmed by the circuit court "supersedes the holding of 


such cases as [Powers]." The Supreme Court reversed. 


Banco Natioral de Cuba v. Sabbatino, supra, reversing 
307 F. 2d 845. 

If there could have been any doubt that Congress did 
not intend by section 165(c)(3), supra, to allow a theft 
deduction to taxpayers on account of a loss of personal 
property confiscated under color of law by a foreign 
government “arbitrary and despotic as it may have been," 
we think that doubt was removed in 1964 when Congress found 
it necessary to enact special legislation adding section 
165(i) to the Internal Revenue Code in order that certain 


expropriation by the Cuban government might be deemed 
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casualties or thefts and thus deductible for tax 
7 
purposes. 

In view of our conclusions expressed above, we need 
not discuss the alternative arguments of the respondent 
supporting his disallowance of the deduction claimed. 

In addition to the disallowance of the deduction 


the respondent also determined that the net proceeds 
| 


received by petitioner from the Foreign Claims Settlement 


Commission ($23,386.45) were taxable to petitioner as long- 


term capital gains because, he contends, her basis in the 
property lost was zero. Respondent's argument is to the 
effect that most or all of the property lost was originally 
owned by Franklin Gunther and passed to petitioner under his 
will, that no evidence was adduced herein relative to the 
fair market value of his property at the time of his death, 


| 
December 22, 1941, and that therefore the basis of 


LD 


qT | 
SEC. 165(i). Certain Property Confiscated by the Government 
of Cuba.-- 
(1) Treatment as Subsection (c) (3) Loss.--For | purposes 
of this chapter, in the case of an individual who was a 
citizen of the United States, or a resident alien, on 
December 31, 1958, any loss of property which-- 
(A) was sustained by reason of the 
expropriation, intervention, seizure, or similar 
taking of the property, before January 1, 1964, 
by the government of Cuba, any political subdivi- 
sion thereof, or any agency or instrumentality of 
the foregoing, and 
(B) was not a loss described in paragraph (1) 
or (2) of subsection (c), 


| 
shall be treated as a loss to which paragraph (3) jof subsec- 
tion fc) applies. * * * 
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the property in petitioner's hands must be zero. However, 
on the entire record, we have no difficulty in finding that 
petitioner’s basis in the property lost was at least equal 
to the net amount of her recovery. Accordingly, we decide 


this issue for the petitioner. 


Decision will be entered 


under Rule 50. 


———— 
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JURISDICTIONAL STATEMENT 


Jurisdiction is vested in this Court pursuant to the provisions of 
Section 7482, 1954 I.R.C. 


REFERENCE TO RULING 


Written decision of the Tax Court of the United States,' dated 
January 15, 1969. 


STATEMENT OF ISSUES PRESENTED* 


The Tax Court of the United States erred in denying a theft or 
other casualty loss deduction for personal property used by the 
United States Minister to Romania to furnish the Legation and Resi- 
dence in Bucharest where such property was seized, stolen or confis- 
cated from his widow by or with the connivance of the communist 
government of Romania. The Tax Court held that it was restrained 
by the Act-of-State Doctrine set out in Banco Nacional de Cuba v. 
Sabbatino. 376 U.S. 398 (1964) from passing on the legal conse- 
quences of such seizure. theft or confiscation by the Romanian au- 
thorities. The Sabbatino case has never been applied to purely do- 
mestic litigation. to wit, a tax suit between a taxpayer and the Gom- 
missioner of Internal Revenue. Nor, by its express terms. does 
Sabbatino apply to a clear breach of an express treaty obligation, to 
wit Article 24 of the Peace Treaty between Romania and the United 
States, which provides for the restitution of, or compensation for 
property of American citizens (or United Nations nationals). Nor 
has Sabbatino ever been applied to breaches of diplomatic immunity 
which universally attaches to the personal property of an ambassa- 
dor or minister and his wife. 


STATEMENT OF THE CASE 


This is an appeal from a decision of the Tax Court of the 
United States entered January 15, 1969, sustaining a determination 
by the appellee Commissioner of Internal Revenue that the seizure of 
certain personal property owned by the appellant in Romania did 
not constitute a theft or other casualty loss within the purview of 
Section 23(e) (3), 26 U.S. Code, 1946 ed., Section 165(c) (3), 1954 
LR.C. The total principal amount of the tax involved is $42,075.47. 


The appellant is the widow of Franklin Mott Gunther, who was 


*This case has not previously been before this Court. 


appointed in 1937 as Minister Plenipotentiary to Romania. At the 
time of his appointment, Mr. Gunther was directed by the then Sec- 
retary of State, Cordell Hull, to furnish the United States Legation, 
including the Minister’s office and residence in Bucharest, in a suit- 
able manner with furniture, mgs, paintings, objects d’arts, etc., be- 
cause Bucharest was an important listening post in 1937 (J.A.'45). 
Since no public funds were available for that purpose (J.A. 46), the 
furnishings were procured by the appellant Minister Gunther at their 
own expense.’ The United States Government agreed to pay for 
the return shipment of the said personalty at the termination of 
Minister Gunther’s term of office (J.A. 46). 


War on the United States was declared by Romania on Decem- 
ber 11, 1941 and 11 days later Franklin M. Gunther, while serving 
as Minister from the United States to Romania, died of leukemia in 
Bucharest, where he was buried and his body still remains) there. 
Within 30 days appellant boarded a special train provided by Ro- 
mania to take American diplomats and citizens out of the country. 
There was neither time nor facility for taking her substantial amount 
of personal property out; consequently the latter was packed in 
clearly identified containers, (J.A. 58) marked as the property of 
the widow of the United States Minister to Romania and stored in 
the basement of the United States Chancery building in Bucharest 
which was placed under the diplomatic protection of the govern- 
ment of Switzerland for the duration of World War II. Other parts 
of the property of appellant were placed with friends living in 
Romania and in addition a few paintings were left in the Toma 
Setlian Museum in Bucharest.” 


TA list of the personalty used and the cost thereof was introduced in evi- 
dence by appellant without objection by the appellee. (J.A. 76-86: 45). 
49, T. 1-17). 

2The will of the deceased Franklin M. Gunther, probated in Ficrida be- 
queathed all the deceased's personalty in Romania to the appellant. 


In September, 1944. under an armistice signed between Ro- 
mania and the Allies. Romania withdrew from the war and was 
placed under the limited control of an Allied Commission. In early 
1945, Soviet forces. the only Allied troops in Romania, in collabor- 
ation with Romania communists, succeeded in establishing a politi- 
cal regime in control of the government of Romania. This new re- 
gime was dominated by communists and operated without regard to 
the constitutional safeguards of the Romanian Constitution which 
had been enacted in 1923 and was not repealed until April. 1948, 
(3.4. 63), when it was replaced by the Constitution of the Roman- 
ian Peoples Republic. The 1923 Constitution guaranteed the right 
to own personal property free from confiscation (Title 11, Art. 15, 
Pet. Ex. 14A. J.A. 90: J.A. 62. 63).7 The Romanian Peoples Con- 
stitution. established in April. 1948. likewise guaranteed the freedom 
to own personal property free from confiscation (Title 11, Art. 8, 
Pet. Ex. 16, J.A. 101). 


The Tax Court found that the appellant’s personal property 
was seized or confiscated in Romania between the years 1947 and 
1951 by agents of the Romanian government. 


ARGUMENT 


An American taxpayer is entitled to a loss deduction under 
the tax laws as a theft or other casualty loss for property which 
was seized, stolen or confiscated by the communist government of 
Romania. ‘The Act-of-State Doctrine, as recently enunciated by the 
United States Supreme Court in Banco Nacional de Cuba v. Sabba- 
tino, 376 U.S. 398, (1964), has no application to the determination 
of this case, or, alternatively, if Sabbatino does apply, then by its 


very terms the Act-of-State Doctrine does not preclude the Tax 


The 1923 Romanian Constitution was the basis of the 1932 Romanian 
Pena} Code (J.A. 63). 


Court of the United States from passing on the tax consequences 
within the United States of the seizure, theft or confiscation of 
property in Romania in violation of specific provisions of the peace 
treaty between the United States and Romania. 


. The seizure, theft or confiscation of personal property 
belonging to the widow of the United States Minister 
to Romania gives rise under the tax laws to a deduc- 
tion for theft or other casualty loss. 

Franklin M. Gunther was duly appointed in 1937 as; Minister 
Plenipotentiary from the United States to Romania, and as ‘such his 
personal property as well as that of his wife and staff were inviol- 
able from seizure under international law. Farnsworth v. Zerbst, 98 
F.2d 541, 544 (C.C.A. 5); American Law Institute. Restatement, 
Foreign Relations Law of the United States. Section 73. The diplo- 
matic status of the personal property of the appellant. including that 
inherited from Franklin M. Gunther, continued for as long as she 
lacked reasonable opportunity to remove the said personalty from 
Romania. Dupont v. Pichon, 4 U.S. 321: Restatement, op. cit. 
supra, Section 80. 


Franklin M. Gunther died in Bucharest. Romania on December 
22, 1941 after a terrible illness that inflicted great pain and suffer- 
ing upon his widow, and a few days after war was declared between 
the United States and Romania. The personalty of the, ‘deceased 
Minister and the appellant were hurriedly packed in cases and bar- 
rels and left for the duration of World War Il in the United States 
Chancery building in Bucharest. A few cases of articles were left 
with friends and a few pictures were left in the Toma Setlian Museum 
in Bucharest. 


The appellant returned to Bucharest in November, 1945 and 
found her personalty in the places she had left it. (J.A.; 60). but 
because of the chaos existing in Romania upon her return she was 
unable to ship the personalty to the United States (J.A. 47, 48). In 


early 1946, the appellant was required, against her wishes, to remove 
her personalty from the United States Chancery building because 
the space was needed for government purposes. The storage cases 
and barrels were distributed for safekeeping among friends of the 
appellant. 


The chaos continued in Romania. Appellant was advised by 
both the head of the United States Diplomatic Mission and a high 
official of the Romanian government not to attempt to remove her 
personalty from Romania. Early in 1947, appellant left Romania 
to return to the United States because of the fatal illness of her 
mother who died shortly after appellant’s return. Appellant, subse- 
quent to her return to the United States was unable to send anyone 
to look for personalty in Romania (J.A. 56). 

When the functions of a member of a diplomatic staff come to 


an end, it is'a clearly established principle of international law that 
the staff member be given a reasonable period of time to arrange his 


affairs, Dupont v. Pichon, 4 U.S. 321; what constitutes a reasonable 
time depends on the circumstances. In the event of an armed con- 


flict. or if the affairs of the mission itself have to be wound up, it 

may well be an appreciable length of time, Hardy, Modern Diploma- 

tic Law (1968), p. 82. In the case of a death of a member of a 
mission, the members of his family continue to enjoy “the privileges 
and immunities to which they are entitled until the expiry of a reas- 
onable period in which to leave the country.” Id. at p. 83. 


From the foregoing, it is apparent that the appellant was un- 
able to remove her personalty from Romania and that when it was 
seized in that country it continued to retain its diplomatic status. 
Dupont vy. Pichon, supra. The seizure of the appellant’s property 
was therefore unlawful under international law. Farnsworth v. 
Zerbst, supra. 


Not only was the seizure of appellant’s property unlawful under 
international law, but such seizure constituted a theft under |Ro- 
manian law as well. As was shown supra, p. 4, the 1923 Roman- 
ian Constitution, as well as the 1948 Romanian Peoples Republic 
Constitution guaranteed the freedom to own personal property 
free from confiscation, and these rights were guaranteed equally to 
foreign residents as to Romanian citizens. (Title 11, Art. 9, Pet. Ex. 
14A, J.A. 89). 


Since it has already been demonstrated, supra p. 4, that con- 
fiscation was forbidden by Romanian law, and that the appellant’ $ 
property was clearly marked as property belonging to a member of 
the United States Mission, it follows that the seizure of appellant’s 
property violated, and constituted a theft under the Romanian Penal 
Code, (Articles 524, 525, 529, 531, Rom. Penal Code Codification 
1936-37, Pet. Ex. 15A, J.A. 98. 99, 100). Article 524 states as 
follows: ‘“‘He who takes a movable thing not belonging to him, from 
the possession or custody of another without the consent of same 
and with the purpose to unlawfully appropriate it is perpetrating 
the misdemeanor (offense) of theft. Article 529 states: “He who 
takes by violence or threat, a movable thing, not belonging to him, 
from the possession or custody of another with the purpose of 
unlawfully (without right) appropriating it, is perpetrating the mis- 
demeanor (delict) of robbery.” 


The seizure of appellant's property clearly comes within the 
meaning of “theft” as contemplated by the provisions of Section 
165(c) (3), 1954 LR.C., since “theft” is not a technical term but 
a word of general and broad connotation covering any criminal 
appropriation of the property of another. 5 Merten’s Law of Fed- 


eral Income Taxation, Section 28.59, Rev. Ed. (1963), p. 241, fin. 
21. H 


2. The Act-of-State Doctrine, as enunciated in the Sabba- 
tino case. has no application to the administration of 
Federal Tax Laws, and in particular is inapplicable to 
the legal characterization, under Federal Tax Laws, of 
the seizure, theft. or confiscation of American owned 
property abroad. 

The determination of the international validity of a foreign sei- 
zure or expropriation of property is placed beyond the normal ex- 
ercise of the judicial power of the United States because it was said 
in Underhill v. Hernandez, 168 U.S. 250, at 252, “. . . the courts of 
one country will not sit in judgment on the acts of the government 
of another done within its own territory.” This doctrine was re- 
affirmed at length in the Sabbatino case, 376 U.S. 398, at 428: 
“Therefore. rather than laying down or re-affirming an inflexible 
and all encompassing rule in this case, we decide only that the Judi- 
cial Branch will not examine the validity of a taking of property 
within its own territory by a foreign sovereign government, extant 
and recognized by this country at the time of suit, in the absence 
of a treaty or other unambiguous agreement regarding controlling 
legal principles, even if the complaint alleges that the taking vio- 
lates customary international law.” The reasons given by the Su- 
preme Court relate essentially to a judicial disinclination to render 
pronouncements on the validity of titles to property in a manner 
that would embarrass or complicate the conduct of foreign relations 
by the Executive Branch or give rise to “. . . the probability of af- 
front to another state”. Id. at p. 432. 


The Act-of-State Doctrine of the Sabbatino case is not applic- 
able to the federal tax laws of the United States and in particular 
does not ‘prevent the proper legal characterization of acts of a 
foreign government in seizing or confiscating property abroad, 
since such a legal characterization has consequences only in the 
United States and does not have any consequences whatever in 
Romania or in any other country. The characterization of for- 


eign acts for purposes of the administration of United States tax 
laws solely concern the determination of the legal relationships be- 
tween the government of the United States and an American tax- 
payer. They do not, therefore, in any way involve “Judicial de- 
termination of invalidity of title.” Id at p. 431. They can have no 
such consequences as rendering “. . uncertain titles in foreign’ com- 
merce, with the possible consequence of altering the flow of interna- 
tional trade”. Id. at p. 433. In the Sabbatino case itself the question 
at issue related to the dollar proceeds from the sale of sugar as be- 
tween various contending groups, including the government of Cuba. 
Here, in a tax case, the only contending groups are the American 
taxpayer and the American -government. 

3. Assuming, arguendo, that the Sabbatino case as 

in the federal tax field, the Act-of-State Doctrine there- 
in enunciated by its specific term does not apply to, 
seizures or confiscations in violation of specific treaty 
provisions, and seizures, theft, or confiscation of 

American-owned property in communist Romania was 
in specific violation of Article 24 of the Peace Treaty 
between the United States and Romania. 

By its own terms, the doctrine of Sabbatino, supra, is not ap- 
plicable where the legal principles are embodied in “.. . a treaty or 
other unambiguous agreement regarding controlling legal principles.” 
Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, at 428. Under 
Article 24 of the Peace Treaty with Romania (J. Ex. SE, JA. 26, 
27, 28), it was expressly provided that United Nations nationals, 
which of course included appellant as an American citizen, and in 
particular as the widow of the American minister to Romania, were 
entitled to the restitution of their property confiscated or otherwise 
seized or damaged in Romania, or in the alternative to compensation. 
This is not a case where the seizure of the property of appellant is 
governed by customary international law, as was the case in Sabba- 
tino. The seizure of appellant’s personal property was in direct con- 
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travention of a multilateral treaty binding on both Romania and 
the United States. 


The courts of the United States therefore not only have the 
power but the duty to determine the consequences in the United 
States of breaches of that treaty insofar as the American taxpayer 
is concerned without the slightest limitation by Sabbatino. 


Aside from the peace treaty, it is a universal rule of interna- 
tional law, championed as strongly by communists states as by 
others, that the personal property of foreign diplomats is immune 
from seizure by the government or authorities of the receiving state. 
The diplomatic immunity of property of diplomatic representatives 
in a foreign country has been recognized since the very inception of 
international law and is openly proclaimed by all members of the 
international community, communist as well as non-communist. This 
law has been recently codified in the Vienna Convention on Diplo- 
matic Missions (1961) which contains the following provisions: 


“ARTICLE 30 


1. The private residence of a diplomatic agent shall enjoy the 
same inviolability and protection as the premises of the mission. 


2. His papers, correspondence and, except as provided in para- 
graph 3 of Article 31, his property, shall likewise enjoy inviolability. 


ARTICLE 31 


1. A diplomatic agent shall enjoy immunity from the criminal 
jurisdiction of the receiving State. He shall enjoy immunity from 
its civil and administrative jurisdiction, except in the case of: 

(a) a real action relating to private immovable property situ- 
ated in the territory of the receiving State, unless he holds 
it on behalf of the sending State for the purposes of the 
mission. 


1] 


an action relating to succession in which the diplomatic 
agent is involved as executor, administrator, heir or lepatee 
as a private person and not on behalf of the sending State; 
an action relating to any professional or commercial ac- 


tivity exercised by the diplomatic agent in the SEES 
State outside his official functions. 


2. A diplomatic agent is not obliged to give evidence as a wit- 
ness. | 


3. No measures of execution may be taken in respect of a dip- 
lomatic agent except in the cases coming under sub-paragraph (a), 
(b) and (c) of paragraph 1 of this Article, and provided that the 
measures concerned can be taken without infringing the inviolability 
of his person or of his residence. | 


4. The immunity of a diplomatic agent from the jurisdiction 
of the receiving State does not exempt him from the semsdiceon of 
the sending State. 


ARTICLE 37 


1. The members of the family of a diplomatic agent forming 
part of his household shall, if they are not nationals of the receiving 
State, enjoy the privileges and immunities specified in Articles 29 to 
36. 


ARTICLE 39 : 


1. Every person entitled to privileges and immunities shall en- 
joy them from the moment he enters the territory of the receiving 
State on proceeding to take up his post. or, if already in its territory 
from the moment when his appointment is notified to the Ministry 
for Foreign Affairs or such other ministry as may be agreed. | 

2. When the functions of a person enjoying privileges and im- 
munities have come to an end, such privileges and immunities shall 
normally cease at the moment when he leaves the country, or on 

| 
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expiry of a reasonable period in which to do so, but shall subsist 
until that time. even in case of armed conflict. However, with re- 
spect to acts performed by such a person in the exercise of his func- 
tions as a member of the mission, immunity shall continue to sub- 

sist. 

3. In case of the death of a member of the mission, the mem- 
bers of his family shall continue to enjoy the privileges and immuni- 
ties to which they are entitled until the expiry of a reasonable time 
in which to leave the country. 


4. In the event of the death of a member of the mission not 
a national of or permanently resident in the receiving State or a 
member of his family forming part of his household, the receiving 
State shall permit the withdrawal of the movable property of the 
deceased, with the exception of any property acquired in the coun- 
try the export of which was prohibited at the time of his death. 


Estate, succession and inheritance duties shall not be levied on 
movable property the presence of which in the receiving State was 
due solely to the presence there of the deceased as a member of the 
mission or as a member of the family of a member of the mission.” 


The Sabbatino case has been given a restrictive interpretation 
by both the Congress and the courts. It retained its precedent 
standing for Cuban confiscations for only a short while for the Con- 
gress effectively reversed the holding as to the specific parties by 
the so-called Hickenlooper amendment, 22 U.S.C., Section 2370 (e) 
(2) (1964), which provides: 


“Notwithstanding any other provision of law, no court in the 
United States shall decline on the ground of the federal act 
of state doctrine to make a determination on the merits giv- 
ing effect to the principles of international law in a case in 
which a claim of title or other right to property is asserted 
by any party, including a foreign state, (or party claiming 
through such state) based upon (or traced through) a confis- 
cation or other taking after January 1, 1959, by an act of 
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that state in violation of the principles of international law, 
including the principles of compensation and the other | 
standards set out in this subsection: Provided, That this 
subparagraph shall not be applicable (1) in any case in 
which an act of a foreign state is not contrary to interma- 
tional law or with respect to a claim of title or other right 
to property acquired pursuant to an irrevocable letter of 
credit of not more than 180 days duration issued in good 
faith prior to the time of the confiscation or other taking, 
or (2) in any case with respect to which the President de- 
termines that application of the act of state doctrine is re- 
quired in that particular case by the foreign policy interests 
of the United States and a suggestion to this effect is filed 
on his behalf in that case with the court.” 


While the specific date of January 1, 1959, renders Section 
2370 (c) (2) inapplicable to the facts of this appeal, the legislation 
is cited to show the impaired authority of Sabbatino as a pronounce- 
ment of judicial restraint in the international law field. 


CONCLUSION | 


For the reasons hereinabove set forth, it is urgent that the 
judgment herein of the Tax Court of the United States be reversed, 
and that this case be remanded to that Court for further proceed- 
ings not inconsistent with the ruling herein. 


Respectfully submitted, 


BARTHOLOMEW B. COYNE | 
927 Fifteenth Street, N.W. | 
Washington, D.C. 20005 | 


Attorney for Appellant 
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IN THE UNITED STATES COURT OF APPEALS FOR THE 


DISTRICT OF COLUMBIA CIRCUIT 


No. 23,080 
LOUISA B. GUNTHER FARCASANU, 
Appellant 
ve 
COMMISSIONER OF INTERNAL REVENUE, 


Appellee 


ON APPEAL FROM THE DECISION OF THE 


TAX COURT OF THE UNITED STATES 
BRIEF FOR THE APPELLEE 


STATEMENT OF THE ISSUES PRESENTED 


1/ | 
1. Whether the taking of taxpayer's property by officials ‘of the 


Rumanian Government under color of Rumanian law constituted a "thert" 
under Section 165(c) of the Internal Revenue Code of 1954. 
| 


2. Whether taxpayer, who has failed to offer any evidence as to 


the year in which her property was confiscated, or that the Tax Court 


erred in finding that this occurred no later than 1951, is entitled to 
l 


a theft loss deduction in 1959. 


1/ Appellant is referred to herein as "taxpayer". 
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case has not previously been before this Court. 
REFERENCES TO RULINGS 
appeal involves federal income taxes for the year 1959 in the 


2/ 
¢ $42,922.08. (Op. la.) ‘The Commissioner of Internal Revenue 


the taxpayer a notice of deficiency on June 12, 1962. (Op. 15.) 


In its opinion of September 17, 1968, 50 T.C. 881, the Tax Court sustained 
the Commissioner's determination of deficiency involved in this appeal. 
The court's decision was entered on January 15, 1969. (J A 8.) Taxpayer 
filed a timely appeal from that decision on April 15, 1969. (J A 8). 


Jurisdiction is conferred on this Court by Section 7482 of the Internal 


Revenue Code of 1954. 


i 
2/ "op." refers to the opinion of the Tax Court below, which 
is reproduced as Exhibit A to the Joint Appendix of the parties. 


3/ "Ja" refers to the Joint Appendix of the parties. 
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STATEMENT OF THE CASE 


The relevant facts as found by the Tax Court, some of which were 


stipulated, are as follows: 
Taxpayer resided in Washington, D. C., during the calendar year 1959 
and at the time of the filing of the petition herein with the Tax Court. 
Her federal income tax return for 1959 was filed with the District. 
Director of Internal Revenue at Baltimore, Maryland. (Op. 2.) | 
Taxpayer married Franklin M. Gunther, then a U. S. foreign service 
officer, in England in sib" After serving in the foreign service in 
various capacities and in various countries Franklin Gunther resigned 
from the foreign service in 1930 or 1931. Although between 1931 and 1937 
he was associated in some way with an investment firm, he devoted most of 
his time, talents and money to other interests, among which was nis 
collection of Persian and oriental art objects, 4 lifetime interest of 
his which was shared by taxpayer. (Op. 2-3.) | 
Franklin Gunther was appointed United States Minister Plenipotentiary 
to Rumania in 1937. Texpayer and her husband moved to Bucharest, Rumania, 
in that year, taking with them not only their collections of rare land 
valuable art objects, but also furniture, paintings, oriental rugs > 


glassware, china, silverware and other personal property sufficient to 


—— — 
_4/ Taxpayer married Mihail Farcasanu sometime after the filing of her 
coal in this case, over 20 years after the death of Franklin Gunther. 
At the time Franklin Gunther became American Minister to Rumania, |Mihail 
Farcasanu was a prominent lawyer, journalist and political figure) in 
Rumania. He escaped from Rumania in 1946 and is now & resident of 
Georgetown, Washington, D. C. (Op. 2.) 
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appropriately and elegantly furnish the residence formerly occupied by the 
United States Minister to Rumania who had preceded Franklin Gunther in 
office, and later, a large residence which Gunther himself leased. This 
personal property, most of which belonged to Franklin Gunther, was shipped 
to Rumania at the ‘expense of the U. S. State Department in two steel vans 
from Washington, D.C. In addition to the property shipped from this 
country to Rumanis, taxpayer purchased curtains, linens and other household 
effects while in Bngland and Italy, en route to Bucharest. (Op. 3.) 
Franklin Gunther was stricken by leukemia in the fall of 1941 and 
died on December 22, 1941. Just prior to his death, on December ll, 1941, 
Rumania declared war on the United States. It then became necessary for 
the American Legation to be closed and for the American officials con- 
nected with the Legation to withdraw from Rumania. For this purpose the 
Rumanian goverment arranged @ special train to transport American officials 


and their families out of the country in January of 1942. It was not 


possible for taxpayer to remove the body of her husband from the country, 


por did the circumstances of her departure allow her to take any more of 
the Gunther property located in Rumania than she could carry with her. 
Before leaving Bucharest taxpayer packed most of the belongings owned by 
her and her husband and placed them in an air raid shelter of the United 
States Chancellery building, which was to be supervised by the Swiss 
Legation. Other parts of the property were placed by taxpayer with friends 
in Rumania. In addition, a few paintings by Rumanian artists which were 
owned by the Gunthers were left in the Toma Setlian Museum in Bucharest. 


Taxpayer arrived in the United States early in 1942. (Op. 3-4.) 
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All of the property in Rumania owned by Franklin Gunther at the time 
|* of his death was bequeathed to taxpayer by his will, which was admitted 
to probate in the Court of the County Judge, Leon County, Florida. ; 
(Op. 4.) | 
An armistice was signed between Rumania and the Allies (the Soviet 
Union, Great Britain and the United States) on September 12, 1944, under 
which Rumania withdrew from the war as an ally of Germany and agreed Ito 
I~ enter on the side of the Allied Powers against Germany. Under the armistice 
the Allied High Command, which was controlled by the Soviet Union end pur- 
portedly acted on behalf of all of the Allied Nations, was given extensive 
g powers over, inter alia ,"the printing, importation and distribution “2 
Rumania of periodical and non-periodical literature, the presentation of 
theatrical performances and films, the work of wireless stations, post, 


* telegraph and telephone" as well as control over the Rumanian civil 


administration "for the purpose of securing the execution of [the] 
armistice terms." By March of 1945 the Soviet Union, the only aiiea 
Power with troops in Rumania, in collaboration with Rumanian Communists 
~ nea succeeded, by a show of force, in establishing a political Se in 
control of the government of Rumania which was dominated by Communists 
and which operated without regard to constitutional safeguards even though 
“ she constitution of Rumania which had been in existence since 1923 had not 


formally been abrogated and even though Rumania's King Michael renained 


the nominal head of the government. (Op. 4-5.) 


During and after 1945 this regime dominated by Russian and Rumanian 
Commmists issued numerous edicts, decrees or proclamations, dealing with 
such matters as confiscation of private property under certain circumstances 
and restrictions relative to the renting of private housing accommodations. 
For example, a decree was issued on April 24, 1945, providing for the 


confiscation of property of political enemies of the Rumanian government. 


During 1945 and 1946 there was widespread taking of property, arrests, and 


other intimidating and repressive acts on the part of the Commmists in 
Rumania affecting "unfriendly" Rumanians. (Op. 5-6.) 

In 1946 the United States and Great Britain formally recognized the 
Commmist regime in Rumanie in the hope or expectation that free elections 
would be held. The repressive tactics of the Communists subsided after 
this recognition. In the fall of 1947 elections were held in Rumania and 
the Commmist candidates were announced as victors despite the strong 
protests of the United States and Great Britain that the results had been 
falsified. In December of 1947 Commmist troops surrounded the Rumanian 
royal palace and King Michael was forced to abdicate. In 1948 the 
Rumanian Constitution of 1923 was replaced by the Constitution of the 
Rumanian People's Republic. (Op. 6.) 

Taxpayer returned to Bucharest in November of 1945. Shortly after 
her arrival she ascertained to her satisfaction that the properties she had 
left in the U. S. Chancellery building, with friends, and at the museum 
were intact, although she did not unpack the crated goods to examine them. 
(Op. 6-) 
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_5/ : 
An administrative officer of the American Mission in Bucharest in- 


formed taxpayer early in 1946 that her property stored in the air raid 
shelter of the Chancellery building, authority over which had been re- 
assumed by the United States from the Swiss, would have to be awed in 
order that the shelter could again be used by the American diplomats in 
the conduct of their officiel duties. Thereupon, taxpayer arranged for 
these belongings to be moved into the residences of three or four friends 
in Bucharest. Either the same or another official of the soe Mission 
attempted to determine from taxpayer whether or not she wanted her property 
and the body of her husband returned to the United States, but no definite 
decision was made by her at that time. Taxpayer was advised by one friend 
who retained a position of nominal prominence in the Rumanian Ministry of 
Foreign Affairs that because of the political instability and disorders 
then existing in Rumania she should not attempt to remove her aes 
from the country, at least until the signing of a formal peace treaty. 
During 1946, affairs in Rumania were in chaos with armed bands attacking 
houses, stopping trains and perpetrating many robberies. aren was 
advised by the head of the American diplomatic Mission in Boctareats who 
later became Minister to Rumania after the signing of a treaty of peace 
petween Rumania and the United States, that she should not attempt to 


remove her property from Rumania at that time. Taxpayer wished to leave 


Rumania in 1946, but was persuaded by the head of the American Mission to 


a 

Apparently the United States was represented in Rumania by the U. S. 
Mission in Bucharest from 1944 until after 1947, at which time ajminister 
was appointed and the Mission resumed the status of a Legation. (Op. 7.) 


3 
stay on because of her close friendship with the mother of the King of 
Rumania and her connections with the royal family which made it possible 
for her to obtain information from the palace which was of value to the 
American Mission. Taxpayer remained in Rumania until early in 1947, at 
which time she hurriedly returned to the United States after being in- 
formed that her mother had suffered a stroke in the United States. Her 


mother died later in the year. Taxpayer took with her only such of her 


personal property as could be taken with her on her airplane flight. 


Taxpayer never returned to Rumania after 1947, and never saw any of the 
property she had left there after that time. (Op. 7-8.) 

At some time in 1947 a member of the American Diplomatic Mission was 
able to arrange for the shimment of a "lift van" of his own household 
furnishings from Rumania to the United States without damage. At or about 
the same time personal property of another American official which had 
been packed and left in Rumania in 1942 was shipped out of Rumania and 
was damaged in transit. (Op. 8.) 

After returning from Rumania to the United States early in 1947, 
taxpayer was advised by her brother-in-law, Ray Atherton, a distinguished 
American diplomatist who had served as Minister to Bulgaria when Franklin 
Gunther was Minister to Rumania, that a peace treaty between Rumania and 
the Allies would soon be consummated, that this would facilitate the 
recovery of her property, and that if her property were not returned to 
her, provision would be made under the treaty for compensation for 


jndividuals in her situation out of blocked Rumanian funds held by the 
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| 
United States since 1940 in the amount of same 22 million dollars ,| which 
would be used to satisfy claimants against Rumania. The treaty of peace 
with Rumania, which became effective on September 15, 1947, contained 
provision for the compensation of U. S. nationals for property loss or 
damage suffered at the hands of the Rumanian government between 
September 1, 1939 and the effective date of the treaty. (Op. 9-) | 
On October 8, 1948, the following telegram was sent by an American 
official in Bucharest to the State Department (Op. 9-10): 
Informed that Rumanian Government has re- 
quisitioned house containing certain property 
said to belong to Mrs. Franklin Mott Gunther, 
2812 N Street N W Washington, widow of former 
U. S. Minister Bucharest. 
Department may wish ascertain owners wishes 
concerning disposition this property. If desired, 
Legation will endeavor afford protection and assist 
in any other way possible. 
| 
Following correspondence between State Department officials and 
taxpayer and between the State Department and its representatives in 
Bucharest, Francis Flaherty, then acting as Assistant Chief of the 


Division of Protective Services of the Department of State, sent the 


following communication to 72 Officer in Charge of the American Mission, 


Bucharest, on January 19, 1949 (Op. 10-11): 


The Secretary of State refers to the Legation's 
Despatch No. 751 concerning the property at Bucharest 
of Mrs. Franklin Mott Gunther. 


x The names of the people referred to who remained in Rumania had 
been deleted from the various State Department documents introduced 
in evidence. (Op. 10.) 
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Mrs. Gunther called at the Department on 
January 13, 1949 and requested that the Legation 
be assured of her confidence in Madame N. and of 
her wish that property in Madame N.'s custody 
remain there, without any effort to inspect or 
inventory it, or anything else being done which 
might result in complications for Madame N. with 
the local authorities. 


With respect to furniture and furnishings in 
the R. house, Mrs. Gunther is satisfied to have 
the articles remain where they are, for use by 
the two British ladies who occupy the quarters. 
She is in concurrence with the suggestion that an 
inventory of these items be attached to the lease, 
if this can be accomplished without any risk of 
adverse results to the individuals concerned. 
Mrs. Gunther suggested thet Madame N.'s opinion 
might be sought on this point. If such an 
inventory is made, a copy would be sent to the 
Department for transmission to Mrs. Gunther. 


The house referred to in the last paregranh of the above-quoted 
letter had veen requisitioned by the Rumanian authorities prior to 
October 7, 1945, out tne British had succeeded in having this procedure 
rescinded time before December 9, 1945, which recission was to be 
effective for the period in which the British inhabitants referred to 
continued to occupy tne house. (Op. 1.) 

In a commmication from Daniel Page, Administrative Officer of the 


American Mission at Bucharest to the State Department, dated December 9, 


1948, it was stated, inter alia, that "Under present customs laws and 


controls it is uncertain as to whether or not the Rumanian authorities 
would grant the necessary approvals to ship Mrs. Gunther's effects to 


the United States." (Op. LL.) 


lee 


A press release from the State Department dated March 17, 
read in part as follows (Op. 11): 


In response to a note from the Rumanian 
Foreign Office requesting the Department to inform 
American nationals affected by the Rumanian 
nationalization law of June 11, 1948, that they 
should apply for compensation in accordance with 
certain procedures established by the Rumanian 
Government, the American Legation in Bucharest 
informed the Rumanian authorities that the 
compensation provisions envisaged by the Rumanian 
Government could not be considered to provide 
prompt, adequate or effective compensation and 
that therefore the United States Government did 
not intend to advise American nationals to 
conform with Rumanian procedures. 


After taxpayer's contact with the State Department on January 13, 
1949, referred to in the above-quoted letter from a State Department 
official to the Officer in Charge of the U. S. Mission in pacharest} 
she took no other steps to recover her property or to obtain conpensation 
for its loss until she received a communication from the State Department 
in 1956, advising her to present a claim to the Foreign Claims settlenent 
Commission. On September 27, 1956, taxpayer filed her clein in the 


amount of $255,716.66. Subsequently, taxpayer's claim was amended to 


include additional items and to readjust the value of other items , 


previously claimed so that the claim as finally submitted amounted to 
$295,716.50. In an exhibit attached to her claim taxpayer included a 
statement of the conditions and circumstances under which her property 
was lost. Although this exhibit contained no declaration concerning 

the taking of her property specifically, it cited 8 decrees or | 


regulations enacted by the Communist government in Rumania between | 


=a 
April 2k, 1985, and July 27, 1951, all providing for the confiscation of 
private property of certain classes of people; ©-8+, political enemies 
(April 24, 1945), Rumanians who had lost citizenship (July 7, 1948), and 
persons convicted of certain political crimes (August 12, 1950). (Op. 12.) 
The exhibit refers particularly to Decree No. III, dated July 27, 1951, 
“regarding the regulation of of all kinds to be confiscated, or 
already confiscated, witnout inheritors or ‘without a master,’ as well 

no longer serve government agencies" which stated in 


l. The goods which are under tae provisions of 


re un 
this decree are the following: 


* 


master' as well as those 
by the effect of certain 


‘without a master’ are goods of 


the Militia units, which have not 
ir owner in three months' 


Taxpayer's statement then characterizes the basis of her claim as 
follows (Op. 13): 


It is therefore quite apparent that the applicant's 
property, as enumerated nerein, has been confiscated by 
the Rumanian government. Certainly, the so-called 
"legal basis” for such a confiscation existed in any 
of the innumerable decrees conveniently dictated by 
the Rumanian government to suit its needs at any 
given instance. * * * 
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The final decision of the Foreign Claims Settlement Commission 


“ dated June 8, 1959, stated in pertinent part as follows (Op. 13-14): 


ORDERED * * * The Commission finds that claimant 
owned certain personal property which was taken without 
compensation by the Government of Rumania during 1947. 
The Commission further finds that the value of the 
property taken was $103,445.00 and concludes that 
claimant is entitled to an award under Section 303(2) 
of the Act. 


AWARD 


Pursuant to the provisions of the International 
Claims Settlement Act of 1949, as amended, an award 
is hereby made to LOUISA BRONSON GUNTHER in the amount 
of One Hundred Three Thousand Four Hundreé Forty-Five 
Dollars ($103,445.00) plus interest thereon at the rate 
of 6% per annum from July 1, 1947 to August 9, 1955, the 
effective date of the Act, in the amount of Fifty Thousand 
Three Hundred Eight Dollars and Seventy-Four Cents 
($50,308.74). 

Payment of any part of this award shall not be 
construed to have divested the claimant herein, or the 
Government of the United States on her behalf, of any 


rights against the Government of Rumania for the unpaid 
balance of the claim, if any. 


Pursuant to this award taxpayer received in 1959 a payment of $33,782.40 
of which $10,395.95 was paid out by taxpayer as attorney's fees ana 
other expenses with respect to the claim. (Op. i4.) 

The entire $33,782.40 represented payment of principal of the award, 
and no part of it represented accrued interest. (Op. 14.) ! 

The fund from which this payment was made was the same 22 million 
dollars of Rumanian assets which had been held by the United States for 
the satisfaction of such claims. The Rumanian funds were not sufficient 


to satisfy in full the claims for which awards were made. (Op. 14.) 


= We 
Late in 1959 it was anticipated that the Rumanian government would 

agree to augment this fund by $2,500,000, which it agreed to do on 

March 30, 1960, in five installments to be paid between July 1, 1960, 

and July 1, 1964.' 959 it did not appear likely that taxpayer's award 
would be satisfied i wt lester payments, or even that she would 
receive further payments in any substantial amomt. In 1960 taxpayer 
received an additional vay of $870.78 as a further payment under the 
award, and received no furtner payment in that year or any subsequent 


year. (Op. 1-15.) 


431 of the property owed by taxpayer in Rumania was confiscated 
by Commmist officials in that country proceeding under color of law 
after the year 1946 and before tne year 1952. (Op. 15.) 

Taxpayer's tasis in the property confiscated in Rumania was at least 
equal to the amount of her partial recovery from the Foreign Claims 

tlement Commission, which was $23,306.45 net of taxpayer's expenses 
in prosecuting the claim. (Op. 15.) 

On her tax return for 1959 taxpayer claimed as a loss the difference 
between tne $295,716.50 stated in ner cleim filed with the Foreign Claims 
Settlement Commission and the award tnereunder of $103,445.00 or an 
amount of $192,271.50. Tne Commissioner in his notice of deficiency 
dated June 12, 1%2, determined inter alia that the deduction for the 


claimed loss of $192,271.50 was "not allowable under any section of the 


7/ Taxpayer's basis in this property is its cost in the case of items 
orfginally purchased by her and fair market value at the time of the 
death of taxpayer's husband in the case of items purchased by her husband 
which passed to taxpayer under her husband’s will. Sections 1012, 1014, 
Internal Revenue Code of 1954. (Op. 15.) 
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Internal Revenue Code", and further that taxpayer failed to report as long- 
term capital gain her net award from the Foreign Claims Settlement ‘Commission 
of $23,306.45 received in 1959. (Op. 15-16.) : 
SUMMARY OF ARGUMENT 

Section 165(c) of the 1954 Code provides @ deduction for losses of 
individuals "arising * * * from theft". Taxpayer here does not challenge 
the Tax Court's findings that her property was confiscated in the years 
1947-1951 by officials of the Rumanian Communist Government under color 
of Rumanian law. Although her contention that the taking of her property 
under such circumstances constituted a "theft" has not been often advanced, 
in the few instances in which the courts have been called upon to express a 
view, it has been consistently in accord with that taken by the court below, 
in part upon the strength of prior authorities. The taxpayer, on the other 
hand, cites no authority in support of her untenable construction. 


Taxpayer concentrates primarily upon an attempt to show that ithe taking 
of her property by the Rumanian Communist Government was wrongful under 
international or Rumanian law. Yet Section 165(c) provides & dediiction 
only for "theft", and taxpayer has no% sustained her burden of showing by 
clear and convincing evidence that the taking of her property was a "theft" 
under Rumanian or international law. Taxpayer's @ssumption (without 
citation of authority) that a taking of her property which is later proved 
to be wrongful under Rumanian or international law constitutes & "theft" 
is completely without merit. Criminal intent, @ requisite element of theft, 
is the very antithesis of the taking of property by officials of a govern- 


ment under color of its laws. 


Onesres 


that, other than 
confiscations by = 
Derartment's pra 
Piscations by 
statutes, and 
administrative 


acquiescence, 


“archer suppor 


intent and understanding is 
n0t cover a seizure by & 
i) of the Code, which specifically allows 
taxpayers of losses due to Cuban confiscations, was 


legislative history of that bill unequivocally shows 


65(i), individual losses due to 
governments are not deductible. The Treasury 


has always deen to disallow losses due to con- 


Such long-standing 
its Congressional recognition and 


tais late date be disturbed. 


for the construction of the Tax Court that — 


conftiscations dy foreign governments are not "thefts" in the so-called "act 


foreign government 


Congress o 


government, or its 


the federal judiciary under 

nolding that the acts of an existing 

Goctrine was in effect at the time 

It 

COnZress was aware of the doctrine and the impediment 
bove the fact that governmental confiscations 
uneSts) to a deduction by a taxpayer as a 

ions of property by a foreign 


wished to provide a deduction for 


losses from confiscations by foreign governments, it would surely have 


recognized the need 


to make some provision therefor other than through the 
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improbable characterization of such acts as "thefts". Indeed, Congress did 


enact special legislation, Section 165(i), when it wished to provide a 
deduction for losses from confiscations by the Cuban government. 


Finally, taxpayer is not entitled to a theft loss deduction in her 
| 


taxable year 1959, when she received partial compensation for her loss from 
ie 

the Foreign Claims Settlement Commission. Under the Treasury Regulations, 
| 


taxpayer must deduct her loss in the year she discovered the loss, or the 


year when she received compensation for the loss if there existed a "rea- 


i! 
sonable prospect” of recovery when the loss was sustained or discovered. 


proving that she had 


ns 


Taxpayer has utterly failed to sustain her burden of 
a "reasonable prosvect" of recovery when she sustained or discovered her 


loss. Indee@, she produced no evidence at all as to when she discovered 


5 


her loss. The Tax Court found + taxpayer's property was confiscated 


in 1951 at the latest, bu’ the Foreign Claims Se.tlement Act was not even 


amended to provide for claims arising from Rumanian losses wntil 1955. 
The numerous authorities have consistently held that, et a time when there 
is no existing statutory provision for compensation by the United States 
for property which a particular foreign government has eorineate 
taxpayer's mere belief that the United States may someday see fit to 
compensate him constitutes only a hope or expectation, not the requisite 
"Yeasonable prospect" of recovery sufficient to delay deduction of the 


loss until the year when the Claims Commission grants compensation. 


ARGUMENT 
THE TAX COURT DID NOT ERR IN HOLDING THAT THE TAXPAYER 
WAS NOT ENEITIED TO DEDUCT AS A THEFT LOSS IN 1959 


PEE AMOUNT OF HER LOSS RESULTING FROM CONFISCATION 
OF HER PROPERTY BY THE RUMANIAN GOVERNMENT 


A. The confiscation of taxpayer's property 
| ‘by officials of the Rumanian government 


under color of Rumanian law was not a 
theft” under Section 165(¢) of the 


1954 Code 

Section 165(a) of tne Internal Revenue Code of 1954, Appendix, infra, 
provides a deduction for “any loss sustained * * * not compensated for 
by insurance or otherwise." However, Section 165(c)(3), Appendix, infra, 
provides a "Limitation on Losses of Individuals >" stating that "In the 
case of an individual, the deduction * * * shall be limited to * * * 
losses aris({ing] * * * from theft." The burden of proving the elements 
of a deductible loss is on the taxpayer. Burnet v. Houston, 283 U.S. 223, 
227. Since Section 165(c)(3) makes explicit reference to losses "from 
thett," the burden is on the taxpayer to show that the loss arose from 
theft and not from some other cause. See Allen v. Commissioner, 16 T.C. 
163, 166-167; cf. Kemper v. Commissioner, 269 F. 2d 184 (C.A. 8th). 

The Tax Court ruled, in essence, that a taking of property by the 
de facto government of a political state under color of law is not a 
"theft" within the meaning of Section 165(c). It relied upon its own 


earlier ruling in Powers v. Commissioner, 36T.C. 1191 (see also Rev. Rul. 


62-197, 1962-2 Cum. Bull. 66, and Weinmann v. United States, 278 F. 2d 47h 


(C.A. 24)) and observed that "all of the property left in Rumania by * * # 


{taxpayer] was seized or confiscated by agents of the Communist-controlled 
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government of Rumania between 1947 and 1951, and that such seizures or 
confiscations were under color of decrees issued by that goverment" 
The court added: "Of one thing we are certain, and that is that * * * 
[taxpayer] has not proved the contrary." (Op. 18.) In support of this 
conclusion, the Tax Court found that tne Soviet Union and Rumanian : 
Commmists established a political regime in control of the goverment 
of Rumania by March, 1945, and that government operated without regard 
to constitutional safeguards. (Op. 5.) It found that during and after 
1945 this regime issued numerous edicts, decrees or proclamations dealing 
with such matters as confiscation of private property under certain 
circumstances and restrictions relative to the renting of private nbusing 


accomodations. (Op. 5-6.) The court cited as an example a decree issued 


on April 24, 1945, providing for the confiscation of property of political 


enemies of the Rumanian government. (Op. 6, 12.) 

The Tax Court also found that taxpayer herself cited this and seven 
other decrees or regulations enacted by the Communist government sn 
Rumania between 1945 and 1951 in support of her 1956 claim to the Foreign 
Claims Settlement Commission for $295,716.50, as reimbursement for the 
property in question which was taken by the Rumanian government. (op. 12.) 
The court noted that all of these regulations provided for the | 
confiscation of the private property of certain classes of people, | 
e.g., political enemies (April 24, 1945), Rumanians who had lost | 


citizenship (July 7, 1948), and persons convicted of certain political 
crimes (August 12, 1950). (Op. 12.) It found that taxpayer's claim 
to the Commission referred particularly to Decree No. III, dated July 27, 


1951, “regarding the regulation of goods of all kinds to be confiscated 
’ ? 
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inheritors or ‘without a master,' as well 
as goods which no longer serve government agencies ". (Op. 12-13. 
fhe Tax Court summarized the basis of taxpayer's claim to the Foreign 
Claims Settlement Commission by quoting the following excerpt from 
taxpayer's claim (Op. 13): 
It is therefore quite apparent that the applicant's 
property, &5 mumerated herein, has been confiscated by 
the Rmaniean government. Certainly, the so-called "legal 
basis” Zor such a confiscation existed in any of the 
inmumeredle decrees conveniently dictated by the Rumanian 
government to suit its needs at any given instance. eee 
Taxpayer apparently does not dispute these findings of the Tax 
Court relating to tne issusn]e the Commmist decrees, the taking of 
taxpayer's property pursu t to, and taxpayer's reliance on these 
regulations es the oasis Zor ner claim for restitution from the Foreign 
Claims Settlement Commissi These findings are without question 
supported by sudstantial evidence and must therefore be upheld on appeal. 
Commissioner v. Duberstein, 363 U.S. 278, 289-291; 1954 Code, Section 
Tk82, Appendix, 


@/ The pertinent provi 
(Op. 13), are as follows: 


waich are under the provisions of 
the following: 


* 


'a) Goods ‘without a master' as well as those 
considered atandoned by the effect of certain 
laws or decrees. 

Considered as goods ‘without 4 master' are goods of 

all kinds abandoned for one year by their owers-- 

known or unknown--@é well as goods found and 

‘remitted to the Militia units, which have not 

‘been claimed by their owner in three months ' 

time from the remittance. 
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On brief in this Court, taxpayer concentrates primarily upon’ an 
attempt to show that the taking by the Rumanian Commmist Government 
was wrongful--i.e., in violation of Rumanian law or international law. 
Assuming, arguendo, that this is a it cannot avail the taxpayer, since 
Section 165(c) provides a deduction only for the loss from a "there" not 
from any taking of property contrary to law (whether domestic, mmenian or 
Pike This taxpayer herself appears to acknowledge when she argues 
(Br. a ome "Not only was the seizure of appellant's [taxpayer's] property 
unlawful under international law, but such seizure constituted a theft 
under Romanian law as well." However, her effort (Br. 7) to show why it 
should be regarded as a theft is totally without merit. "The vexpeyer 
has the burden of showing ‘by clear and convincing proof that the local 
law supports his contentions." Bonney v. Commissioner, eku7 F. 28 237, 239 
(C.A. 2a), certiorari denied, 355 U.S. 923; see Helvering v. Fitch, 309 
U.S. 149, 156; Helvering v. Leonard, 310 U.S. 50, 86. | 


| 
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9/ Although we maintain that taxpayer has failed even to show that the 
property was covered by diplomatic immunity at the time seized (she has 
also failed to show when this occurred), it is irrelevant in any, event 
since a violation of such immunity is not an act of criminal theft and 
taxpayer has made no effort to show that it is. | 


10/ However, as the Supreme Court observed in Banco Nacional de Cuba v. 
batino, 376 U.S. 398, 428-429: ie 


There are few if any issues in international 
law today on which opinion seems to be so divided 
as the limitation on a state's power to expropriate 
the property of aliens. 


11/ Page references to the brief of taxpayer are to her typewritten 
brief filed in this Court, since the printed briefs of the parties 
are being filed simultaneously. 


>> 


Largely, taxpayer's position constitutes an arbitrary assumption 
(without citation of authority) that a taking of property by a government 
which is later determined to contrary to the law of that country 

Obviously this is not so, or every suit by an 
government for recovery of property alleged 
to have been taken without 
provision of 3 
allegation of theft, and every judicial holding in favor of the claimant 


would be, in effect, e ruil hat the government had been guilty of a 


Taxpeyer's reli . 7) upon the Rumanian Penal Code is equally 
meritless. It i hz h of the quoted passages makes it an 
be with the purpose to unlawfully 
The fact that the taking may later be held 


necessary element of an initial purpose to 


o 
h 


yp For example, Tit2 
ferisdiction to the Dist urts over civil actions for the recovery 

of any tax alleged to have been illegally collected. On taxpayer's theory, 
each holding in such = 51 that the collection was illegal and that 
the taxmayer was entitl ) 

was & criminal theft. 

establish the collection as | 
parred from recovery cy 
take a theft loss deduc 

comment on thet unneces . 

13/ The mere fact that tne subsequent 1947 Treaty of Peace with Rumania, 

61 Stat., Part 2, p. 1757 | (3A 27-29) (see Taxpayer's Br. 9-10), 
required Rumania to return or compensate for all seized or damaged property 
does not constitute a milling of lew that the initial taking was even 
jllegel--much less 2 theft--under Rumanian law. It is simply an application 
of the rule that the might of the victor makes right. The restitution 
would have been required no matter how clearly Rumanian law may have 
authorized the taking. Also, contrary to taxpayer's statement (Br. 9-10), 
the Treaty did not forbid the taking, which had already occurred. It merely 
required return or compensation. 


a 
ct 
% 


v 
, 
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act in an unlawful manner. That is the very heart of the ruling by ‘the 


court below. Appropriation of property by the government of a political 
state under the color of law is the antithesis of a purpose to take at 
unlawfully and cannot be regarded as a criminal nee i 

It is well settled that to qualify as a loss under Section 165(c) of 
the Code, the taking must be a theft under the lew of tne situs vhere the 
theft took place, in this case, the lew of Rumanie. Edwards v. Bromberg, 
232 F. 24 107, 112 (C.A. Sth); Bonney v. Commissioner, 2h7 F. 2a 231, 239 
(c.A. 2a), affirming, 24 T.C. 199, 241; Norton v. Commissioner, 333 F.2 
1005, 1008 (C.A. 9th); Ungar v. Commissioner, 204 F. 2a 322 (C.A. 28), 
affirming, 18 T.C. 688; Monteleoni v. Commissioner, 34 T.c. 688, 6923 

s-Taylor Hardware Co. v. United States, 278 F. Supp. 538 (B.D. Tenn. ); 
Muncie v. Commissioner, 18 T.c. 849, 851; Estate of Campbell v. Commissioner, 
decided March 2, 196% (P-H Memo T.C., par. 64,053, p- 443), aftimed per 
curiam, 343 F. 2d 462 (C.A. 2a). Regardless of technical variances in 
criminal laws from one jurisdiction to another, the courts have uniformly 
hela that “criminal intent" must be shown in order to constitute tert 
under Section 165 of the Code. Edwards v. Bromberg, 232 F. 2d, p. 120; 
Johnson v. United States, 291 F. 2d 908 (C.A. 8th); Bodzy v. Commissioner, 


4/ Taxpayer's reliance (Br. 7) upon the commentary in 5 Mertens, Law of 
Wherat Income Taxation (Rev.), Section 28.59, constitutes little more 
than bootstrapping, since it merely indicates that "theft" covers any 
criminal appropriation of property. If we concede the requisite premise 
that the taking was a criminal act, there is no need to consult Mertens. 


321 F. 2a 331, 335 (c.A. 5th); Schuitz v- Commissioner, 30 T.C. 256, 271, 
reversed on other issues, 278 F. 2d 927 (C.A. 5th). 

Here, as stated, the fax Court's unchallenged finding was that 
taxpayer's property was seized or confiscated by Rumanian Communist 
officials pursuant to and under color of various decrees of the Communist 
government of Rumania. (Op. 18.) Taxpayer's contention that the Communist 


officials functioning pursuant to and under color of such decrees acted 


e 


with criminal intent” is inherently inconsistent and without any support 


in the record. inciples of American law, a public official 


does not violate the 5 lew where he acts pursuant to a statute, 


even if the statute is leter determined to be unconstitutional. Claybrook 
v. State, 161 Tenn. S40, 51 S.W. ed 4g9; State v. Godwin, 123 N.C. 697; 

31 S.Z. 221, 222; see Field, The Effect of an Unconstitutional Statute 

in the Law of Public Officers: Liability of Officer for Action or 
Nonaction, 77 U. Fa. L. Rev. 155, 156-157 (1928). There is not a scintille 
of evidence thet any Rmanian court ever ruled that any seizures by 
Commmist officials uder the decrees and regulations pursuant to which 
her property was taken, or any similar regulations, were even illegal-- 
much less criminal thefts. 

In Weinmann v. United States, 278 F. 2a 47h, 475-475, the Second 
Circuit noted that the provision for deduction of losses from theft did 
not apply to nationalization of & taxpayer's property by a foreign govern- 
ment. 

In Powers v- Commissioner, 34 T.C. 191, relied on by the Tax Court 
below, the court held that tne confiscation of the automobile of en 


American citizen by East German Communist officials was not a theft under 


| 
Section 165 of the Code. The court in Powers cited Johnson v. United 
States, 291 F. 2d 908 (C.A. 8th), in which a taxpayer claimed a “thett" 
loss where a bank, upon prior approval of a state court, seized an sold 
his property in satisfaction of a debt. The Tax Court based its ruling 
on the statement in Johnson that (291 F. 2d, p. 909) “'losses * * * from 
theft' consist only of takings and deprivations in which the elepent of 
criminal intent has been involved." As we have shown, and as has been 
uniformly recognized, a seizure by a foreign government is not a “theft” 


since it is done under color of lew and thus (even assuming, which ve 


doubt, that a sovereign government is capable of it) without criminal 


intent. 


Moreover, Congress has amply demonstrated that its intent and under- 
standing is that the term "theft" in Section 165(c) does not cover ry 
seizure by a foreign government. In 1964 Congress enacted what is now 
Section 165(i) of the 1954 Code, Appendix, infra, to allow individual 
taxpayers owning property in Cuba prior to 1959, which the cuban govern- 
ment confiscated in that year or later, to deduct that loss as under 


Section 165(c) of the Code. | 


Section 165(i) was added as an amendment to the bill which was en- 


acted as the Excise-Tax Rate Extension Act of 1964, P. L. 88-348, 7% Stat. 
15 | 
237, Section 3 (June 30, 1964). Senator Williams, the sponsor of the 


amendment, stated when he introduced it (110 Cong. Record, Part a, pp. 


15129, 15130 (June 25, 1964)): 


5/ The statute was originally passed as part of the Revenue Act of 1964, 
Po 1. 88-272, 78 Stat. 19, Sec. 238 (February 26, 1964). However, the 
statute was inadvertently made prospective only and this later amendment 
was designed to make it retroactive and make other technical changes. See 
(continued ) 


aes 


Before the Revenue Act of 1964, the law 
provided that in the case of an individual, 
no loss deduction may be taken for expropri- 
ation or similar taking of property by a 
foreign govermment, if the property was not 
used in a trade or business or in the pro- 
@uetion of income. * * * 


The Senate agreed to the amendment. (Ibid.) In explaining this Senate 
amendment to the House, Representative Mills, Chairman of the Ways and 

Means Committee, stated (110 Cong. Record, Part 12, p. 15472 (June 30, 

196%)): 


The one Senate amendment which the con- 
ferees on the part of the House accepted re- 
lates to certain expropriation losses in Cuba. 


Before the passage of the Revenue Act of 
1964, the law provided that in the case of an 
individual, no loss deduction could be taken 
for an expropriation or similar taking of pro- 
perty cy a foreign government wnless the pro- 
perty was used in a trade or business or in the 
production of income. 


The other body in its consideration of the 
Revenue Act of 194, however, added a provision 
which would have made a loss deduction available 
in the case of the expropriation by Cuba of non- 

usiness tangible property. 


The amendment was passed by the House (110 Cong. Record, Part 12, p. 15473) 


and became the present Section 165(i). The legislative history of Section 


165{£) thus shows a recognition by Congress thet confiscations by foreign 
governments of the property of individuals were not generally deductible 
as losses since they did not constitute thefts within the meaning of 


that section. 


157 (continued) 
- Conference Rep. No. 1523, 88th Cong., 2d Sess., pp. 3-4 (1964-2 Cum. 


Bull. 677, 679); see also 110 Cong. Record, Part 11, pp. 15129-15130 
(June 25, 1964) (Statement of Senator Williams, sponsor of the amendment ). 
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The Treasury Department has consistently ruled that indSvidual losses 

due to foreign confiscations are not deductible as thefts under Section 165 
(c) or its predecessor statutes. Rev. Rul. 62-197, supra; I.T. 1086 , 
1952-1 Cum. Bull. 29, 30. These long-standing Treasury interpretations, 
along with Congress' express and implied acquiescence, should not now be 
disturbed. United States v. Leslie Salt Co., 350 U.S. 363, 3%- 3975 
Sheridan-Wyoming Coal Co. v. Helvering, 75 U.S. App. D.C. 166, 169, 125 F. 
2a 42, 45 (1941); McDermot+ v. Commissioner, 80 U.S. App. D.C. 176, 179, 


150 F.2d 585, 588 (1945). Taxpayer's loss due +o the confiscation of her 


property by the Communist Rumanian government is not deductible under Code 


Section 165(c). 

Further support is found for the construction of the Tax Court in the 
so-called "act of state” doctrine--a self-imposed policy of the federal 
judiciary under which the courts will decline to render 2 holding that the 
acts of an existing foreign government were illegal. See Banco Nacional de 
Cuba v. Sabbatino, 376 U.S. 398; Underhill v. Hernandez, 168 U.S, 2503 
Ricaud v. American Metal Co., 246 U.S. 304; Oetjen v. Central Leather Co., 
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246 U.S. 297. In Sabbatino, the Supreme Court stated the rule to be that 
(376 U.S., p. 428): 

* * * the Judicial Branch will not examine the 

validity of a taking of property within its own 

territory by a foreign sovereign government, ex- 

tant and recognized by this country at the time 

of suit, in the absence of a treaty or other un- 

ambiguous agreement regarding controlling legal 


principles, even if the complaint alleges that the 
taking violates customary international lew. 


- 2. 
This doctrine wes in effect at the time the Congress originally enacted 


16/ 
the provision for theft loss deduction now contained in Section 165(c3= 


It must thus be presumed that the Congress was aware of this doctrine and 
the impediment it would represent (over and above the fact that govern- 
mental confiscations are no: customarily regarded as thefts) to a deduction 
by a taxpayer as a "thef<” of losses resulting from confiscations of property 
by a foreign govermment, or its agents. Clearly then, it did not intend 
or expect that such losses would, or could, be deducted under this provi- 
sion. Had it wished to rrovide a deduction for losses from such causes, 
it woule surely have recognized the need to make some provision therefor 
other than through the improdable characterization of such acts of foreign 
governments as “thefts”. Indeed, as we have shown, when the Congress did 
wish to make such provision in the special case of losses from seizures by 
the Cuban government, it recognized the need for additional legislation to 
accomplish that purpose (Section 165 (i)) since such a confiscation was not 
@ covered “theft” loss. 
i6/ The Court stated in Banco Nacional de Cuba v. Sabbatino, 376 U.S., 
Dp. 416: 
The classic American statement of the act 

of state doctrine, which appears to have taken 

‘root in England as early as 1674, Blad v. 

Bamfield, 3 Swans. 604, 36 Eng. Rep. 992, and 

‘began to emerge in the jurisprudence of this 

‘country in the late eighteenth and early 


'nineteenth centuries, see, e. g., Ware v. 
peters 3 Dall. 199, 230; Hudson v. Guestier, 


Cranch 293, 294; The Schooner Exc ev. 
‘M'Faddon, 7 Cranch ilo, 135, 1363 eltavin- 
| cible, 1 Wheat, 238, 253; The Santissima 


‘Trinidad, 7 Wheat. 263, 336, is found in Under- 
‘bill v. Hernandez, 166 U.S. 250 [1897] * * * . 


The deduction for "Losses * * * from theft" first appeared in the Revenue 
Act of 1916, c. 463, 39 Stat. 756, Sec. 5, Fourth. 
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For these reasons, it is obvious that confiscations were never intended 
to be treated as "thefts" within the meaning of Section 165(c), = the 
decision below should be affirmed on this ground alone. 


B. Taxpayer did not sustain her burden of 
proving that she was entitled to deduct 


her loss in the taxable year 1959 
Since the Tax Court found that the confiscation of taxpayer's property 
was not a "theft" under Section 165(c)(3) of the Code, it did not go on to 
comment upon the further contention of the Commissioner below, that any 
loss suffered by taxpayer was, in any event, not deductible in Kon Ree 


year 1959. 


The Tax Court's failure to decide this issue does not preclude this 


Court from doing so now. Even if the Tax Court gives the wrong reason for 


its decision, the Court of Appeals may affirm without remanding if the Tax 
Court reached the right result and taxpayer had full opportunity to develop 
the facts on the issue. Section 7482(c), 1954 Code, Appendix, infre. See, 
e.g., Family Record Plan, Inc. v. Commissioner, 309 F. 2a 208, 210 (C.A. 9th)3 
Frank v. Commissioner, 321 F. 2d 143, 148 (C.A. 8th); Towers v. Commissioner, 
Ou7 F. 24 233, 236 (C.A. 2a); Shepard v. Commissioner, 101 F. 2d 55, 598 
(C.A. 7th). A fortiori, here taxpayer had full notice of the Commissioner" s 
contention that she deducted the loss in the wrong tax year and had full 
opportunity to elicit all the evidence she had concerning this issue. 

Merely because the Tax Court did not decide the question one way = another 
should not preclude this Court from doing so, since the facts are clear and 


all that remains is to draw the proper legal conclusion from these facts. 
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Section 165(e) of the 1954 Code, Appendix, infra, provides that "any 
loss arising from theft shall be treated as sustained during the taxable 
year in which the taxpayer @iscovers such loss." Although the theft loss 
statute in the 1939 Code, Section 23(e), Appendix, infra, was phrased 
differently, the Supreme Court has also held that, under the 1939 Code, & 
theft loss can be taken in the year of discovery. Alison v. United States, 
344 U.S, 167. 

Tne burden of proving a deductible loss is on the taxpayer. Burnet v. 
Houston, 263 U.S. 223. Taxpayer also has the burden of proving the year in 
which the loss wes sustained (James Petroleum Corp. v. Commissioner, 238 F. 
2a 678, 660 (C.A. 24), certiorari denied, 353 U.S. 910; Turner Construction 
Co. v. United States, 364 F. 24 525, 530 (C.A. 2a); Scofield v. First Nat. 
Bank in Houston, 156 F. 22 268, 271 (C.A. 5th), certiorari denied, 331 U.S. 
806; Mine Hill & Schuylkill Haven R. Co. v. Smith, 184 F. 2d 422, 426 
(C.A. 34), certiorari denied, 340 U.S. 932; Hadley Falls Trust Co. v- 
United States, 110 7. 2a 887, 389 (C.A. 1st)) and the year when the loss was 
discovered (Botwinik Brothers of Mass., Inc. v. Commissioner, 39 T.C. 988, 
998; see Spitzer v. Commissioner, decided August 28, 1959 (P-H Memo T.C., 
par. 59,171, p. Ob4)). The taxpayer need not establish that, in the year in 


which the deduction is properly taken, there is no possibility of eventual 


recoupment of any sort for the loss incurred. United States v. White 


Dental Co., 274 U.S. 398. 
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Here, taxpayer failed to present any evidence of when she aistovered 
the confiscation of her property. An evamination of the entire record 
shows that, at least as early as 1947, she must have been highly suspicious 
that her property had been confiscated, since she testified (JA 51-53), and 
the Tax Court found (Cp. 9), that her brother-in-law, an American aipioust, 
told her at that time that she would be paid from blocked poecian assets 
if she did not recover her property. In 1949, she told the State Depertnent 
to allow certain private citizens in Kumania to care for some of her pro= 
perty. (JA 52-54; Op. 10.) She then testified (JA 53): | 


Q. What happened after that, when you 
aidn't get the property back? 


A. I just waited because he {her brother: 
ee said, "Just wait and you will near in 
ime what decision they will come to." 


The Tax Court found (Op. 12) that taxpayer thereafter “took no mae steps 
to recover her property or to obtain compensation for its loss wntid she 
received a communication from the State Department in 1956, advising her to 
present a claim to the Foreign Claims Settlement Commission." | 

On September 27, 1956, in her claim before the Foreign C. aims Settle- 
ment Commission, taxpayer stressed thet Rumanian Decree No. L141 gated 
July 27, 1951, furnished the strongest basis for the confiscation of her 


property. (Op. 12-133; JA 40-41. ) ) But the record is barren of facts 


as to how or when she found out about this decree or whether 1956 was the 


year in which she first discovered that her property had been confiscated. 


SO 
Taxpayer apparently bases her claim for deducting the theft loss in the 
taxable year 1959 on Section 1.165-1(d)(3) of the Treasury Regulations on 


Income Tax (1955 Code), Appendix, infra. The Regulation provides as to 


thefts: 


ae 


* * * if in the year of discovery there exists 
a claim for reimbursement with respect to which 
there is a reesonedle prospect of recovery, no 
~ortion cf the loss with respect to which rein- 
tursement may de received is sustained * * * 
until the taxable year in which it can be as- 
cerzainec with reasonasle certainty whether or 
met such reimbursement will be received. 
urge that she hed a "reasonable propsect of 
xv" because of the Govermment's retention of blocked Rumanian assets 
when she filed her claim, and that she deducted her loss in 
Seezion 1.155-1(4)(3) of the Treasury Regulations, supra, 


sme receiveé only partial compensation from the Foreign Claims Settle- 
The law is: ncw well-set that a taxpayer does not have a "reasonable 
mect of recovery” of confiscated property merely because the United 
assevs OF the confiscating country when the pro- 
may later grant some relief to persons whose property 
was comiscated. Scnweizzer v. Commissioner, 376 F. 2d 30 (C.A. 3d), 
(PeH Memo T.C., par. 65,308) 
. Commissioner (C.A. 2d), decided June 27, 1969 


oF. 225077) (Czechoslovakia); Colish v. Commissioner, 48 T.C. 711, 


5-71¢ (Czechoslevazia); vezor v. Commissioner, decided April 14, 1969 


Mems 1.C, par. 49,09) (Hungary). Cf. Spitzer v. Commissioner 
2 Memo T.C., par. 59,171) (‘ugoslavia). Althougn these cases were 


decideé mder Section 165(a) or the "caswalty” provision of Section 165(c) 
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of the Code, they are controlling here, since the regulation under that 
subsection lays down the same "reasonable prospect of recovery" test as is 


contained in the regulation under Section 165(c) here. Compare Treasury 


Regulations, Section 1.165-1(d)(2), Appendix, infra, with Section 1,165-1 


(a) (3). 


As in those cases, here the International Claims Settlement Act of 


1949, c. S54, 64 Stat. 12, Appendix, in*ra, did not provide for payment of 
Rumanian claims. In fact, Section 4(a) of that Act, Appendix, infra, 
expressly prohibited cleims against Rumania, declaring the jurisdiction of 
the International Claims Settlement Commission to be to-- 


render final decisions with respect to claims of 
the Government of the United States and of 
nationals of the United States included within 
the terms of the Yugoslav Claims Agreement of 
1948, or included within the terms of any claims 
agreement hereafter concluded between the Govern- 
ment of the United States and a foreign govern- 
ment (exclusive of governments against which the 
United States declared the existence of a state 
of war during World War Il) similarly providing 
for the * * * discharge of claims * * * arising 
out of the nationalization or other taking of 
property, by the agreement of the Government of 
the United States to accept from that government 
a sum in en bloc settlement thereof. * * * 
(Emphasis added. ) 


S. Rep. No. 800, 8lst Cong., lst Sess., p. 12 (2 U.S.C. Cong. & Aan, News 
(1950) 1949, 1960) expressly excluded prospective agreements with "eovern- 
ments against which the United States declared the existence of a state of 
war during World War II" "such * * * as * * * Rumania ** *", The 1949 
Act thus offered no reasonable prospect of future reparation to those in 
taxpayer's position, It follows that if any year prior to 1955 is the year 


in which taxpayer discovered her loss, no statute then existed under which 
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she could anticipate compensation, and she was bound to claim her loss 
in that year of initial discovery. 
It is true that the International Claims Settlement Act of 1949 was 

amended in 1955 to permit claims to be filed for Rumanian losses. See 

Section 202, Appendix, infra. However, that taxpayer's subjective feith inthe + 

eventual vindication of her rights by her Government, and the fact that stumey, hav 
eventually been rewerded is not sufficient. This was likewise the case ; 

in Estate of Fuchs, 24 A.F.T.R. 24, p. 5078; Schweitzer, 376 F. 2d 30; 

Colish, 48 T.C., p. 717; and Major, P-H Memo T.C., par. 69,069, pp. 410- 

422, As in those cases, here the prospect, in the years following the 

confiscation and prior to 1955, that the United States might provide com 

pensation to taxpayer was "nothing more than an expectancy or hope” 

(Colish v. Commissioner, 48 T.C., p. 718) and that is not sufficient under 

the regulation. The test is one of foresight and requires a showing that 

the decision to postpone, rather than to deduct, would be the decision 

rendered or made by one exercising ordinary care and prudence. Estate of 


Fuchs v. Commissioner, 24 A.P.T.R. 2d, pp. 5080-5081; Colish v. 


Commissioner, 48 T.C., pp. 715-718; Spitzer v. Commissioner, decided 


August 26, 1959 (P-H Memo T.C., per. 59,171, p. 644). ‘This standard, now 
embodied in the two regulations, merely expresses a principle established 
under the 1939 Code by prior decisions. Parmelee Transportation Co. v. 
Commissioner, 351 7. 24 619, 627-629 (Ct. Cl.); see Scofield's Estate v. 
Commissioner, 266 F. 24 154, 159, 163 (C.A. 6th). And there can be no 
doubt that taxpayer has brought forth no legally sufficient reason--nothing 
more than a mere hope or expectancy--for delaying the taking of the 


alleged theft deduction. Reliance on the possibility of obtaining a 
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portion of the blocked Rumanian assets makes taxpayer the "incorrigible 


optimist" which the Supreme Court and other courts have said one may not 
be when his property is confiscated by a foreign country. United States v. 


White Dental Co., 274 U.S., p. 403. As the Tax Court stated in Spitzer v. 


Commissioner, P-# Memo T.C., par. 59,171, p. 644: 


The evidence does not show that there was any 
expectation of recovery at the time the pro- 
perty was seized by Yugoslavia. Neither does 
the evidence show how or when any expectation 
of recovery developed. * * * 


The evidence in the case is not sufficient | 
to overcome the presumption of correctness of 
the Commissioner's determination to the effect 
that * * * [taxpayer's] loss, if any, did not 
occur in 1955 but occurred in some prior year. 


In fact, the above cases are only part of the overwhelming! weight of 


authority holding that taxmayers whose property was confiscated by Commmnist 
governments following World War II may not wait until they eee or think 
they will receive compensation from those governments or from the United 
States before they deduct their losses. See Zlex v. Commissioner, 30 T.Cc. 
731; Gulden v. United States, 278 F. Supp. 1019, 1021 (N.D. N.Y.)5 Solt v. 
Commissioner, 19 T.C. 183, 187; Alvary v. Commissioner, 302 F. 2a 790 

(C.A. 2a); Pap v. Commissioner, decided April 10, 1962 (P-H Memo T.C., par. 
62,082); Lajtha v. Commissioner, decided September 29, 1961 (Pox Memo T.C., 
par. 61,273); Daniel v. Commissioner, decided December 22, 1960 (P-H Memo 
T.C., par. 60,274); Laszlo v. Commissioner, decided May 4, 1962 (P-H Memo 


T.C., par. 62,111). 


-X%- 
In conclusion, taxpayer has not sustained her burden of proving either 


the year in which she discovered the theft of her property or that, in that 


year, she had a “reasonable prospect of recovery"; accordingly, taxpayer is 
not entitled to! deduct her alleged theft loss in 1959. 
CONCLUSION 
For the reasons stated, the decision of the Tax Court should be 
affirmed. 
Respectfully submitted, 


JOHNNIE M, WALTERS, 
Assistant Attorney General, 
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Internal Revenue Code of 1954: 


SEC. 165. LOSSES. 
| 
(2) General Rule.--There shall be allowed as a deduction any 
Joss sustained during the taxable year and not compensated for by 
insurance or otherwise. ! 
| 
(b) Amount of Deduction.--For purposes of subsection (a), ‘the 
basis for determining the amount of the deduction for any loss ishall 
be the adjusted basis provided in section 1011 for determining (the 
loss from the sale or other disposition of property. 


(c) Limitation on Losses of Individuals.--In the case of an 
individual, the deduction under subsection (a) shall be limited to-- 


(1) losses incurred in a trade or business; 


(2) losses incurred in any transaction entered into for 
profit, though not connected with a trade or business; and 


(3) losses of property not connected with a trade or 
business, if such losses arise from fire, storm, shipwreck, or 
other casualty, or from theft. No loss described in this’ 
paragraph shall be allowed if, at the time of the filing of 
the return, such loss has been claimed for estate tax purposes 
in the estate tax return. 


* * * 


(e) Theft Losses.--For purposes of subsection (a), any loss 
arising from theft shall be treated as sustained during the taxable 
year in which the taxpayer discovers such loss. | 


* * * f 


(4) [as amended by Sec. 3, Excise-Tex Rate Extension Act of 
1964, P. L. 88-348, 78 Stat. 237]. Certain Property Confiscated 
by the Government of Cuba.-- | 
(1) ‘Treatment as subsection (c) (3) loss.--For purposes of 
this chapter, in the case of an individual who was a citizen of 


the United States, or a resident alien, on December 31, 1958, any 
loss of property which-- 
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(A) was sustained by reason of the expropriation, in- 
tervention, seizure, or similar taking of the property, be- 
fore January 1, 1964, by the government of Cuba, any politi- 
eal subdivision thereof, or any agency or instrumentality of 
the foregoing, and 


(B) was not a loss described in paragraph (1) or (2) 
of subsection (c), 


shall’ be treated as a loss to which paragraph (3) of subsection 
(c) applies. In the case of tangible property, the preceding 
sentence shall not apply unless the property wes held by the tax- 
payer, and wes located in Cuba, on December 31, 1958. 


(2) Special rules.-- 

(A) For purposes of subsection (a), any loss described 
in paragraph (1) shall be treated as having deen sustained 
on October 14, 1950, unless it is established that the loss 
was sustained on some other day. 


(B) For purposes of subsection (a), the fair market 
value of property held by the taxpayer on December 31, 1958, 
t© which paregraph (1) applies, on the day on which the loss 
‘of such property wes sustained, shall be its fair market 
value on December 31, 1958. 


(Cc) For purposes of section 172, a loss described in 
‘paragraph (1) shall not be treated as an expropriation loss 
‘within the meaning of section 172(k). 


(D) For purposes of section 6601, the amount of any 
tax imposed by this title shall not be reduced by virtue of 
‘this subsection for any period prior to February 26, 1964. 


'(3) Refunds or credits.--Notwithstanding any law or rule of 
law, refimd or credit of any overpayment attributable to the 
application of paregraph (1) may be made or allowed if claim 
therefor is filed before January 1, 1965. No interest shall be 
allowed with respect to any such refund or credit for any period 
prior to February 26, 1964, 


SEC. 7482. COURTS OF REVIEW. 


(a) Jurisdiction.--The United States Courts of Appeals: shall 
bave exclusive jurisdiction to review the decisions of the Tax Court, 
except as provided in section 1254 of Title 28 of the United States 
Code, in the same manner and to the same extent as decisions of the 
district courts in civil actions tried without a jury; and the judg- 
ment of any such court shall be final, except that it shall be subject 
to review by the Supreme Court of the United States upon certiorari, 
in the manner provided in section 1254 of Title 28 of the United 
States Code. \ 


* 


(c) Powers.-- 


(1) To affirm, modify, or reverse.--Upon such review, 
such courts shall have power to affirm or, if the cecision 


of the Tax Court is not in accordance with law, to modify or 
to reverse the decision of the Tax Court, with or without 
remanding the case for a rehearing, as justice may require. 


(2) To make rules.--Rules for review of decisions of the 
Tax Court shall be those prescribed by the Supreme Court under 
section 2074 of title 28 of the United States Code. Until 
such rules become effective the rules adopted under authority 
of section 1141 (c) (2) of the Internal Revenue Code of 1939 
shall remain in effect. 


(3) To require additional security.--Nothing in section 
7483 shall be construed as relieving the petitioner fran making 
or filing such undertakings as the court may require asja con- 
dition of or in connection with the review. ' 


(4) To impose damages.--The United States Court of Appeals 
and the Supreme Court shall have power to impose damages in any 
case where the decision of the Tax Court is affirmed and it 
appears that the petition was filed merely for delay. 


(26 U.S.C. 1964 ed., Sec. 7482.) 


Internal Revenue Code of 1939: 


SBC. 23. DEDUCTIONS FROM GROSS INCOME. 


* * * 


(e) Losses by Individuals.--In the case of an individual, 
losses sustained during the taxable year and not compensated for 
by insurance or otherwise-- 


{1) if incurred in trade or business; or 


(2) if incurred in any transaction entered into for 
profit, though not connected with the trade or business; or 


(3) of property not connected with the trade or business, 
if the loss arises from fires, storms, shipwreck, or other 
casualty, or from theft. No loss shall be allowed as a deduc- 
tion under this paragraph if at the time of the filing of the 
return such loss has been claimed as a deduction for estate 
tax purposes in the estate tax return. 


* * 


(26 U.S.C. 1952 ed., Sec. 23.) 


International Claims Settlezent Act of 1949, c. 54, 64 Stat. l2: 


Sec. 4 [as amended by Sec. 2, Act of August 9, 1955, 
c. 645, 69 Stat. 562]. (a) ‘The Commission shall have juris- 
diction to ireceive, examine, adjudicate, and render final 
decisions with respect to claims of the Government of the 
United States and of nationals of the United States included 
within the terms of the Yugoslav Claims Agreement of 1948, or 
included within the terms of any claims agreement hereafter 
concluded between the Government of the United States and a 
foreign government (exclusive of governments against which the 
United States declared the existence of a state of war during 
World War II) similarly providing for the settlement and dis- 
charge of claims of the Government of the United States and of 
nationals of the United States against a foreign government, 
arising out of the nationalization or other taking of property, 
by the agreement of the Government of the United States to accept 
from that government a sum in en bloc settlement thereof. In the 
decision of claims under this title, the Commission shall apply 
the following in the following order: (1) The provisions of 
the applicable claims agreement as provided in this subsection; 
and (2) the applicable principles of international law, justice, 
and equity. 


Soi 


(b) The Commission shall give public notice of the time 
when, and the limit of time within which, claims may be filed, 
which notice shall be published in the Federal Register. in| 
addition, the Commission is authorized and directed to mail 2; 
similar notice to the last-known address of each person appear - 
ing in the recoras of the Department of State as having indicated 
an intention of filing a claim with respect to a matter concerning 
which the Commission has jurisdiction under this title. All deci- 
sions shall be upon such evidence ana written legal contentions as 
may be presented within sucn period as may be prescribea therefor 
by tne Commission, and upon the results of any independent investi- 
gation of cases which the Commission may deem it advisable to! make. 
Each decision oy the Commission pursuant to tnois title shall!be by 
majority vote, and shall state tne reason for such decision, and 
shall constitute a full and final disposition of the case in wnich 
the decision is renderea. 


* | 


(22 U.S.C. 1964 ed., Sec. 1623.) 


sec. 202 [as added by Sec. 3, Act of August 9, 1955, supr aj. 
(a) In accordance with article 25 of the treaty of peace with 
Bulgaria, article 29 of the treaty of peace with Hungary, and 
article 27 of the treaty of peace with Rumania, any property | 
which was blocked in accordance with Executive Order 8389 of | 
April 10, 1940, as amended, and remains blocked on the effective 
date of this title, ana which, as of September 15, 1947, was | 
owned directly or indirectly by Bulgaria, Hungary, ana Rumania 
or by any national thereof as defined in such Executive order, 
shall vest in such officer or agency as the President may from 
time to time designate, and shall vest when, as, and upon such 
terms as the President or his designee shall direct. Such prop- 
erty shall be sold or otherwise liquidated as expeditiously as 
possible after vesting under such rules and regulations as the 
President or his designee may prescribe. The net proceeds re- 
maining upon completion of the administration and liquidation 
thereof, including the adjudication of any suits or claims with 
respect thereto under sections 207 and 208, shall be covered into 
the Treasury. * * * | 


* * 


(22 U.S.C. 1964 ed., Sec. lo3la.) 
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Treasury Regulations on Income Tax (1954 Code): 
Sec. 1.155-1 Losses. 


+ 


(4) Year of deduction. * * * 


(2)(i) If a casualty or other event occurs which may result 
in a loss and, in the year of such casualty or event, there exists 
a claim for reimbursement with respect to which there is a reason- 
able prospect of recovery, no portion of the loss with respect to 
which reimbursement may be received is sustained, for purposes of 
section lo5, until it can be ascertained with reasonable certainty 
whether or not such reimbursement will be received. Whether a 
reasonable prospect of recovery exists witb respect to a claim for 
reimbursezent of a loss is a question of fact to be determined upon 
en examination of all facts and circumstances. Whether or not such 
reimbursement will be received may be ascertained with reasonable 
certainty, for example, by a settlement of the clain, by an adjudi- 
cation of the claim, or by an abandonment of the claim. When a 
taxpayer claims that the taxable year in which a loss is sustained 
is fixed by his abandonment of the claim for reimbursement, he must 
pe able to proauce objective evidence of his having abandoned the 
claim, such as the execution of a release. 


(a4) If in the year of the casualty or other event a portion 
of the loss is not covered by a claim for reimbursement with respect 
to which there is a reasonable prospect of recovery, then such por- 
tion of the loss is sustained during the taxable year in which the 
casualty: or other event occurs. For example, if property having an 
adjusted basis of $10,000 is completely destroyed by fire in 1961, 
and if the taxpayer’s only claim for reimbursement consists of an 
insurance claim for 38,000 which is settled in 1962, the taxpayer 
sustains a loss of $2,000 in 1961. However, if the taxpayer's auto- 
mobile is completely destroyed in 1961 as a result of the negligence 
of another person and there exists a reasonable prospect of recovery 
on a Claim for the full value of the automobile against such person, 
the taxpayer does not sustain any loss until the taxable year in 
which the claim is adjudicated or otherwise settled. If the auto- 
mobile had an adjusted basis of $5,000 and the taxpayer secures & 
judguent of $4,000 in 1962, $1,000 is deductible for the taxable 
year 192. If in 193 it becomes reasonably certain that only 
$3,500 can ever be collected on such judgment, $500 is deductible 
for the taxable year 193. 


are 


(4ii) If the taxpayer deducted a loss in accordance with 
the provisions of this paragraph and in @ subsequent taxable year 
receives reimbursement for such loss, he does not recompute the 
tax for the taxable year in which the deduction was taken but in- 
cludes the amount of such reimbursement in his gross income for the 
taxable year in which receivea, subject to the provisions of section 
111, relating to recovery of amounts previously ceducted. 


(3) Any loss arising from theft shall be treated as sustained 
during the taxable year in which the taxpayer discovers the loss 
(see § 1.165-8, relating to theft losses). However, if in the year 
of discovery there exists a claim for reimbursement with respect to 
which there is a reasonable prospect of recovery, no portion! of the 
loss with respect to which reimbursement may be received is sus- 
tained, for purposes of section 165, until the taxable year in which 
it can be ascertained with reasonable certainty whether or not such 
reimbursement will be received. 


(4) The rules of this paragraph are applicable with respect to 


a casualty or other event which may result in a loss and which occurs 
after January 10, 1960. If the casualty or other event occurs on or 
before such date, a taxpayer may treat any loss resulting therefrom 
in accordance with the rules then applicable, or, if he s0 desires, 
in accordance with the provisions of this paragraph; but no pro- 
vision of this paragraph shall be construed to permit a deduction 

of the same loss or any part thereof in more than one taxable year 
or to extend the period of limitations within which a claim for 
credit or refund may be filed under section e511. 


* * * 


(26 C.F.R., Sec. 1.165-1.) 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,080 


LouIsA GUNTHER FARCASANU 
Appellant, 


Vv. 


COMMISSIONER OF INTERNAL REVENUE 
Appellee. 


Appeal From The Tax Court 
Of The United States 


REPLY BRIEF FOR APPELLANT 


ARGUMENT 


The appellee deserves to be complimented on its detailed s state- 
ment of the facts as recited by the Tax Court of the United States: 
however, the legal argument is entirely another matter, hence this 


reply. 


The appellant relies here, as she did substantially in the Tax 
Court, on the following arguments in justifying here deduction of 


$192,271.50 on her income tax return for 1959 as (1) a loss for 
theft or other casualty: and (2) aloss incurred in the conduct of the 
trade or business of serving as this country’s highest accredited dip- 
lomat to the Government of Rumania, serving in wartime. : 


1. Theft loss 


A loss for “theft” under the Federal Income tax laws is not 
limited to “larceny” which is a technical word with a narrowly de- 
fined meaning: theft “ . . . is, on the contrary, @ word of general and 
broad connotation, intended to cover and covering any criminal 
appropriation of another’s property to the use of the taker... .” 
5 Mertin’s, Law of Federal Income Taxation, § 28.59, n. 21. The 
record herein contains the detailed provisions of the Romanian 
Criminal Code on “theft”, which reads as follows (J.A. 98, 99, 
100). 


“The Theft 
Art. 524: 
' He who takes a movable thing, not belonging to 
him, from the possession or custody of another with- 
out the consent of same and with the purpose of un- 
lawfully appropriate it is perpetrating the misdemeanor 
(offense) of theft. 


Art. 525: 


The theft is qualified (i.e. with aggravated circum- 
stances) in the following cases: 
x * * 


4. When it is perpetrated: 


(a) through feigning (simulating) by the author 
'(culprit) of an official quality or mission on behalf 
of an authority or of a public service; 


(b) through the masking, disguising or travest- 
ing of the infractor; 


(c) by two or more persons; 
(d) by an infractor who had on himself wea- 
pons or drugs, although not using them; 
5. When it is perpetrated: 


(a) by a public servant (public official) who 
is misusing his official quality. 


The Robbery 


Art. 529: 

He who takes by violence or threat a movable 
thing, not belonging to him, from the possession or 
custody of another with the purpose of unlawfully 
(without right) appropriating it, is perpetrating the 
misdemeanor (delict) of robbery ..-. 

Art. 531: 

The robbery is punished with prison from 5 to 12 

years . . . when it is perpetrated: 
x * * 


3. by two or more persons; 
x * * 


5. by one or more persons who had on them 
(all or some of them) weapons or drugs.” 


The same broad connotation or definition of “theft” is also 
given in the American Law Institute, Model Penal Code, Proposed 
Official Draft (May 4, 1962) p. 169, which reads as follows: 


“Section 223.4. Theft by Extortion. A person is 
guilty of theft if he obtains property of another by 
threatening to: 

(a) inflict bodily injury on anyone or commit any 
other criminal offense: or 


(b) accuse anyone of a criminal offense: or 
‘(c) expose any secret tending to subject any per- 
son to hatred, contempt or ridicule, or to impair his 
credit or business repute: or 
' (d) take or withhold action as an official, or cause 
an official to take or withhold action: or 


(e) bring about or continue a strike, boycott or 
other collective unofficial action, if the property is 
not demanded or received for the benefit of the group 
in whose interest the actor purports to act, or 


. (f) testify or provide information or withhold tes- 
timony or information with respect to another’s legal 
claim or defense; or 


(g) inflict any other harm which would not bene- 
fit the actor.” 

There can be no substantive difficulty in squaring the facts here- 
in with the above definition of “theft.” But appellee argues that 
this is entirely changed because in this case the property was alleg- 
edly confiscated by the Romanian state, and the state can do no 
wrong; especially, it cannot commit the crime of “theft”. But are 
these the facts on the record? All that appellee can cite are numer- 
ous confiscatory enactments of Rumania, during the early commun- 
ist period (1945 to 1946), but none of the language of these enact- 
ments applies to the seizure of the property of an American diplo- 
mat, or for that matter, of an American citizen. The property in 
question was clearly labelled as the property of the United States 
Legation, Bucharest. The record contains not a scintilla of evidence 
to show any order, judgment or decree issued by any Romanian 
authority against either appellant or her property. It necessarily fol- 
lows that on this record there was no official confiscation or nation- 
alization of her property by the Romanian state. There were takings 
by persons who may have purported to act under the color of auth- 
ority of the Romanian state but their credentials cannot be verified 


| 
on this record. This is not the pattern of Communist confiscations 
where the Communists were in control of the government machinery. 
It was instead the seizures of property by raiding freebooters’ who 
took advantage of the chaos and confusion of postwar Romania to 
appropriate appellant’s property to their own use and gain. It was 
indeed ‘‘theft” in anybody’s lexicon for which a loss deduction lies 
under the federal tax laws. 
2. Losses incurred in trade or business | 
Appellant’s husband was a professional diplomat? who, together 
with appellant, had transported at government expense a large sup- 
ply of house furnishings including oriented carpets, and a consider- 
able collection of Persian and oriental art objects for the suitable 
furnishing of the American Legation in Bucharest as well as the 
Ministrial residence. The inventory occupies some 11 pages of the 
record, Pet. Ex. 13, and includes such variegated objects as: 


Three 15th century large Italian Primitives 

An 18th century French painting | 
A large Chinese painting, Sung Period 
Six early Chinese Roll paintings 
Japanese prints 


1 The only evidence introduced by the appellant as to the manner in which 
her personal property was physically seized, was the testimony of Elena Bratianu 
(J.A. 56, 57, 58, 59), and Simon Rad, (J.A. 61, 62), who were eyewitnesses, 
and testified that the seizures took place in 1947. The appellee admits that the 
Tax Court erred in its finding (Op. 15) that the property was seized sometime 
between 1946 and 1952 by admitting in fn. 10, p. 22 that the appellant’s loss 
had already occurred prior to the Treaty of Peace with Rumania (Joint Ex. 5-E), 
which was signed on February 15, 1947 and came into effect on September 15, 
1947. : 

2Franklin M. Gunther’s salary, as a government official, was business in- 
come. McDonald y. CLR., 323 U.S. 57,59 (1944). Affirming 139 F.2d 400, 
401 (3 Cir.); cf: LR.S. Cum, Bulletin, 1965, 65-125, No. 1, p. 88-90. 


A large Ushak XVI century carpet 

A silver Queen Anne tea service 

Twenty-four Chippendale dining room chairs 

Six XV century Italian armchairs 

An XVII century Flemish tapestry 

A bracket clock by Thomas Tompion 

An Italian carved walnut Cassons chest, XVI century 


The above items were brought into Romania at the request and 
order of the Government of the United States in order to enable 
appellant and her late husband to discharge their duties as diploma- 
tic representatives of the United States (J.A. 45). This occur- 
red in the days before the large embassies were acquired or built 
under the foreign building program of the Department of State (22 
U.S.C. 295b), and before the State Department resources were avail- 
able to circulate art collections and to send advisers on interior dec- 
orations to our missions abroad. This was done in the days when 
it was frankly expected that the head of mission would arrange the 
furnishings by himself, he being compensated only for costs of trans- 
portation of what he brought personally to the embassy or legation. 
If the opinion of the court below is allowed to stand, it means that 
the head of mission who complies with his government’s request and 
order to furnish the legation does so entirely at his own peril in the 
foreign land; especially is this true herein, when the appellant and 
her husband represented this country during a period including the 
most terrible war known to Europe and the most far reaching revo- 
lution since the years of the religious wars when 1/3 of Europe was 
laid to waste. Clearly all the one hundred forty items in the inven- 
tory were deemed necessary to the proper discharge of the diploma- 
tic functions of appellant’s late husband. Any losses therein were 
consequently losses incurred by appellant in connection with the 
trade or business of the appellant’s late husband. See 5 Merten’s, 
Law of Federal Income Taxation, Section 28.31. 


CONCLUSION 


In closing, one must note with regret that the zeal of govern- 
ment counsel got the better of their judgment when they indulged 
in the remark that the Peace treaty with Rumania “. . . is simply an 
application of the rule that the might of the victor makes right.”’ p. 
22, fn. 2. Assuredly that cannot be the considered legal view of 
the Solicitor General or the Attorney General of the United States. 
Nor ought it be the view of their counsel. 
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ARGUMENT 


This Court’s opinion fully sets out the pertinent 
facts and therefore it is unnecessary to burden the Court 
with a repetition thereof. : 

It isthe position of the appellant Louisa Gunther 
rears that this Court erred in affixming the decision 


of the Tax Court, and therefore appellant moves and 


petitions for a rehearing herein on the following grounds: 


I. : 


The Opinion of the Court of Appeals based its decision 
of affirmance on the narrow grounds that its renew of the 
findings of fact by the Tax Court "is strictly Limited” 

(Slip Opinion, p. 5) and that the appellant had not dis- 
charged her burden o£ proof that the taking of ner property 
in Rumania was a theft committed with criminal intent. The 
Court of Appeals wholly ignored the legal vessoneas of the 
Court below that under the Sabbatino Cee Tax Court 
was precluded from passing judgment on the legality ox 

| 


illegality of a taking of property in Rumania undér color 


* 
of governmental authority. 


Baneo Nacio0hd. 


1/ Baneo Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964). 


-]- 


_The major burden of appellant's brief on appeal was 
that this was a wholly improper invocation of the Sabbatino 
Doctrine, for reasons fully stated in the brief (p- 8)- 
Plainly the Sabbatino doctrine does not absolve an American 
court from the responsibility of examining the legality or 
illegality of the taking of property under color of authority 
of a foreign state where the property had diplomatic immunity; 


the property here taken had, demonstrably, such immunity, 


namely, the property used by a high American diplomat who had 


’ .@ied at his post. An American court exercising the judicial 


functions under the Constitution cannot escape its respon- 
sibility by invoking the Sabbatino doctrine in a tax dispute 
between an American taxpayer and the tax collector. 

For the ‘Appellate Court to say that .it is bound by the 
findings of fact by the Tax Court where that Court specifically 
limited itseif by the Sabbatino doctrine in making its find- 
ings of fact is a failure to discharge the appellate function 
of determining whether a not the Sabbatino case controls. 

If Sabbatino controls, then clearly the factual circumstance 
of this case falls within its stated exceptions. 

"Therefore, rather than laying down or re-affirming 

an inflexible and all encompassing rule in this 


case, we decide only that the Judicial Branch 
will not examine the validity of a taking of 


-2- 


property within its own territory by a foreign 

‘ sovereign government, extant and recognized by 
this country at the time of such suit, in the 
absence of a treaty or other unambiguous agreement 
regarding controlling legal principles even! if the 
complaint alleges that the taking violates customary 
international law. (Emphasis supplied) . 
Banco Nacional de Cuba v. Sabbatino, supra,| at p- 428. 


Banco Nacionea: ee 


The seizure of appellant*s property was a violation 
| 


of a treaty between Rumania and the United States: further- 
more, aside from that treaty, it is a universal rule of 
international law, in communist and non-conmunist countries, 
- that the personal ty of foreign diplomats is soot from 
seizure by the government or authorities of the receiving 
state. 

If Sabbatino is not controlling, thenthe Tax Court 
should be reversed for having reached a clearly erroneous 
conclusion of law in holding itself limited by sabbatino. 

In either event, the case should be remanded to the Tax Court 
so as to enable that Court to make findings of fact as to 


whether the appellant's personalty continued to retain its 


diplomatic status, and if so, to determing whether the 


| 
seizure of appellant's personalty constituted a "theft" 


under Rumanian law or international law. 


The Tax Court allowed in evidence applicable 
provisions of Rumania law relating to "theft", which are 
a part of the record in this Court. See p. 7, Appellant's 


Brief, and pp. 2 et seq- of Appellant's Reply Brief herein. 


It. 


As an adGitional ground for rehearing and reverSal 
of the Tax Court decision, the appellant states that the 
Tax Court erred in failing to consider the loss of appellant's 
peronalty as eisose incurred in a transaction entered into 
for profit, within the meaning of Sec. 23 (a) (2), 1939 I-R.C., 
now Section 165 (c) (2), 1954 I-R.C. Much of the personalty lost 


in Rumania by appellant. constituted a valuable collection of 


art objects, etc., in the collection which appellant and 


Mr. Gunther engaged over a long period of time, and 
invested large sums of money (J.-A. 76-86). See George 


M. Tyler, 6 T-C. Memo Op Dkt 5508 (1947) and cases cited 


therein. 


CONCLUSION 


For the reasons hereinabove set forth, the appellant 


| 
respectfully moves and petitions this Court for a rehearing 


herein, and for a reversal of the judgment of the Tax Court 


of the United States and a remand of the case to that Court 


for further proceedings not inconsistent with the ruling 


herein. 
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